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Simon v. Celebration Company, A
Step in the Inexorable March
to “Educational Malpractice”?
By Usher L. Brown

In Simon v. Celebration Co., the
Fifth District Court of Appeal al-
lowed a lawsuit to proceed on the
theory that the School Board of
Osceola County, its consulting uni-
versities, and a real estate devel-
oper broke their promises to the
plaintiffs that the Celebration public
school would have an excellent cur-
riculum of “best practices.”1 Simon
is the first reported appellate deci-
sion that permits a parent to main-
tain a tort claim based on an allega-
tion that the quality of education and
curriculum at a school is substan-
dard.2

I. Claims in Educational
Malpractice

Tort claims sounding in educa-
tional malpractice have, as a mat-
ter of public policy, uniformly been
rejected by the courts.3 School dis-
tricts and other educational institu-
tions substantially benefit from this
rule because the scarce resources
that are available may be devoted
to school programs, not on defend-
ing malpractice lawsuits. Simon is
a substantial step towards the end
of the rule that bans educational
malpractice suits because it allows
a tort claim for substandard educa-
tion.4

“Educational malpractice” is a
claim in tort that challenges the edu-
cation received. The plaintiff can po-
tentially recover for deficiencies in
his or her knowledge “allegedly cre-
ated by some substandard treat-
ment of the student during the edu-
cational process.”5 A school may
defend against a charge of substan-
dard education regardless of the
cause of action pled or the nomen-
clature used in the pleading.6 How-
ever, there are actions that are per-
mitted despite the rule. These
actions include cases alleging a fail-
ure to comply with federal or state
mandated procedures in the diag-
nosis, classification or placement of
students, and breach of contract.7
But, until the decision in Simon, it
was correct to say that all courts in
the United States that considered a
tort claim in educational malpractice
had rejected the claim.8

Some commentators incorrectly
refer to the decision in B.M. v. Mon-
tana, 649 P. 2d 425 (1982), as a
claim in education malpractice and
an exception to the general rule
barring such claims. In that case the
foster parents of a student alleged
the student was negligently mis-
placed in a self-contained class-
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room for the mentally handicapped.
The foster mother alleged that there
was deterioration in the behavior of
the student after wrongful place-
ment. The Montana court held that
a special duty of care to special edu-
cation students is owed with regard
to testing and placement. The
source of this special duty of care
comes from statutory authority, such
as the Individuals with Disabilities
Education Act (IDEA), Montana’s
State Constitution, and administra-
tive regulations.9

Although the Montana Court
used language suggestive of a
claim in malpractice, it is better to
read B.M. as a special case involv-
ing the statutory duties for evalua-
tion and placement of special edu-
cation students. B.M. was decided
in 1982, and no court since then,
until Simon, allowed a claim based
on an alleged deficiency in an edu-
cational program or incompetent
educational practices, other than
cases involving a student injury or
breach of a statutory or regulatory
duty.10

In addition to cases brought un-
der the authority of a statute, the law
of contracts is also unaffected by the
ban against educational malprac-
tice claims.11 In Barzilay v. Carlton
Palms Educational Center, Inc., 875
So. 2d 1280 (Fla. 5th DCA 2004), a
former private school student
claimed that her residential place-
ment failed to provide sufficient in-
dividual instruction or “around-the-
clock therapeutic care.”12 The
plaintiff alleged that she was ex-
pressly promised “around-the-clock
therapeutic care” and that all in-
struction would be “individualized.”13

The written contract between the
parties merely called for the devel-
opment and implementation of an
Individualized Education Plan (IEP),
and did not expressly require the
level of service alleged by the plain-
tiff in her complaint. The IEP was
furnished to the trial court and the

court dismissed for the reason that
the written contract, and the IEP
developed pursuant to the contract,
set out the entire agreement be-
tween the parties.14 The Fifth District
Court of Appeal affirmed by relying
on the parol evidence rule, finding
no error in the trial court’s applica-
tion of this “substantive rule of law”
to the “alleged oral representation
at variance with the unambiguous
contract before the trial court.”15 Al-
though not addressed by the appel-
late court, the trial court agreed that
it would have jurisdiction to enforce
the provisions of a contract between
a student and a school, and that
such a contract claim, even if aris-
ing out of an allegation of a substan-
dard education, would not be barred
as “educational malpractice.”16

Lawsuits in tort for substandard
education or a bad educational out-
come are a different matter. Torts
involve a “legal wrong committed on
the person or property independent
of contract.”17 The courts have al-
ways imposed a common law duty
to provide for the safety of students
and other persons on campus.18

Only to the extent a student claims
a substandard education or bad
educational outcome is the tort ac-
tion prohibited as educational mal-
practice. For example, in Rubio v.
Carlsbad Municipal Sch. Dist., 744
P. 2d 919 (N.M. Ct. App. 1987), high
school students claimed that a
teacher in the public schools pro-
vided marijuana and that this
breach of duty deprived them of an
acceptable education. The New
Mexico court affirmed the dismissal
of all claims presented as sounding
in educational malpractice. The
claims may have been allowed if the
students alleged the school negli-
gently hired, retained and super-
vised the teacher, whose negli-
gence caused personal injury.19

In Poe v. Hamilton, 565 N.E. 2d
887 (Ohio 1990), a student sued her
psychology teacher after she failed
a course. The failure prevented the
student from graduation from high
school. The student sued, claiming

that the teacher incompetently ig-
nored school board guidelines re-
garding grades. The Ohio court af-
firmed the dismissal of the lawsuit,
and held that an action for educa-
tional malpractice cannot be main-
tained, relying on Donohue v.
Copiague Union Free Sch. Dist.,
391 N.E. 2d 1352, 1355 (N.Y. 1979).
In Donohue, a New York court found
that “factors such as the student’s
attitude, motivation, temperament,
past experience and home environ-
ment may all play an essential and
immeasurable role in learning.” Id.
Thus, even if the Ohio student could
establish that her teacher’s conduct
was reckless, public policy pre-
vented any recovery, as the Ohio
court observed:

Finally, even if Poe were able to
establish that Hamilton (the
teacher) was reckless and that
his conduct had proximately
caused her to fail the course, we
agree with the trial court that Poe
may not prevail as a matter of
public policy. In this determina-
tion we are in accord with appar-
ently the only other Ohio appel-
late decision dealing with the is-
sue of educational malpractice.
In Denson v. Steuben-ville Board
of Education (citation omitted),
the court addressed an action by
a student alleging that school
authorities had addressed an
action by a student alleging that
school authorities had commit-
ted educational malpractice in
promoting him from grades 1
through 12 without teaching him
literacy and concluded that edu-
cational malpractice was no ac-
tionable. By implication the
(lower) court followed the rea-
soning in Donohue, which had
found that the professional judg-
ment of educators in determin-
ing appropriate methods of
teaching should not be dis-
turbed.20

Six months after Donohue v.
Copiague Union Free Sch. Dist.

continued, next page



3

was decided, the same New York
court considered the extent of the
rule barring educational malpractice
in a case involving a horribly erro-
neous assessment and placement
of a student in a class for mentally
handicapped students. As ex-
plained in the intermediate appel-
late decisions, Hoffman v. Bd. of
Educ., 410 N.Y.S. 2d 99 (N.Y. App.
Div. 1978), the plaintiff was misdi-
agnosed in kindergarten and re-
mained in self-contained classes for
mentally handicapped children un-
til he was seventeen years old. The
student, Hoffman, was tested in kin-
dergarten as having an IQ of 74.
The cutoff score for mental handi-
cap was 75, and because Hoffman’s
score was so close, the school psy-
chologist noted in his report that he
should be reevaluated in two years
to develop a more accurate under-
standing of his intellectual capabili-
ties.21 The psychologist admitted at
trial that he had difficulty under-
standing Hoffman’s speech and
doubted his test results. Despite
that, the school psychologist did not
interview Hoffman’s mother, nor did
he obtain a social history or deter-
mine whether the child was receiv-
ing treatment for speech problems
(which he was). Hoffman was ad-
ministered standard achievement
tests over the years, which the
school system weakly argued was
a “constant evaluation.” Further-
more, he was not given another in-
telligence test despite the original
borderline score and the written or-
der for additional testing by the
school district’s own psychologist.22

Hoffman was eventually retested at
the age of 18 while attending occu-
pational training; and it was deter-
mined that he had an IQ of 94.23 The
trial court found no reason in public
policy to deny relief to someone who
had been “so grievously injured”
and awarded the student $750,000
which was reduced to $500,000 by
the intermediate appellate court.24

On appeal, New York’s highest
court reversed the judgment by a
four to three decision and dismissed
the complaint.25 As in Peter W. v.
San Francisco Unified Sch. Dist.,
131 Cal. Rptr. 854 (Cal. Ct. App.
1976), that placement decisions
should be settled through state ad-
ministrative procedures as opposed
to being litigated in court.26

In W. v. Fairbanks N. Star Bor-
ough Sch. Dist., 628 P. 2d 554
(Alaska 1981), the Supreme Court
of Alaska likewise determined that
educational malpractice claims are
best resolved exclusively in admin-
istrative proceedings. The Alaska
court rejected claims brought by two
former students in which they al-
leged the school district negligently
failed to determine the nature or
extent of their disabilities and negli-
gently terminated special educa-
tional services. The students con-
tended that as a result of this
negligence they suffered loss of
education, loss of employment and
loss of opportunity to attend college
or post high school studies.27

II. Private Schools
The rule applies in the context of

private schools as well as public. In
Rich v. Kentucky County Day, 793
S.W. 2d 832 (Ky. Ct. App. 1990), the
student, Rich, encountered aca-
demic problems at a private high
school. The family had their son
examined by a child psychologist
who diagnosed him as having a mild
form of attention deficit disorder
which caused him to fail.28 Rich’s
teachers, however, concluded that
his failures were due to laziness and
incomplete homework assign-
ments.29 The trial and appellate
court both characterized the law-
suits as one in educational malprac-
tice because the family claimed the
school was negligent by failing to
diagnose the alleged learning prob-
lems and by failing to provide the
student with a personalized educa-
tional program.30 Following the rule
against education malpractice, the
Kentucky court refused to recognize

the cause of action and dismissed
the lawsuit.31

III. Universities and
Colleges

Colleges and universities like-
wise benefit from the rule that edu-
cational malpractice claims are un-
available. In Wilson v. Cont’l Ins.
Cos., 274 N.W. 2d 679 (1979), the
student claimed that Marquette Uni-
versity Law School negligently en-
couraged him to enroll in a privately
run “mind control” course, and that
as a result of this enrollment he al-
legedly suffered mental problems
and was forced to withdraw from
law school. Wilson alleged that
Marquette University wrongfully en-
couraged him and other minority
students to participate in tutoring
and special classes, such as the
“mind control” course, because they
were admitted under lower stan-
dards than other students. The court
ruled that law students experience
mental imbalances for many differ-
ent reasons, and Wilson could not
prove that the law school’s actions
caused his problems.

In Ross v. Creighton Univ., 740 F.
Supp. 1319 (N.D. Ill 1990), the Illi-
nois court admitted that “educa-
tional malpractice” has a seductive
ring to it because other categories
of professionals are held liable for
failing to exercise due care.32 How-
ever, the court distinguished educa-
tion from other professions. Educa-
tion is an “intensely collaborative
process” which requires interaction
between the teacher and the stu-
dent, plus effort on the part of the
student.33

IV. Simon v. Celebration Co.
The plaintiffs in Simon are the

parents of two students who at-
tended a public school in Osceola
County, Florida. They allege that
they purchased a home in Celebra-
tion only because the developer, the
school district, and several univer-
sities that consulted in the develop-
ment of the Celebration school,

MALPRACTICE, continued
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promised that the education pro-
gram would consist of “best prac-
tices” and would be
“nonexperimental.”34 Moreover, the
parents claim that the defendants
promised “whatever it takes” would
be delivered at the school. Revers-
ing the trial court’s dismissal with
prejudice of the claims sounding in
misrepresentation and fraud, the
appellate court noted:

The precise allegations here are
that the defendants falsely stated
that they intended to implement
a curriculum of “proven best
practices” that would include
“technology” and “whatever it
takes” in a school that had not
yet commenced operation. De-
spite the inclusion of over one
hundred paragraphs in the fraud
count, the complaint does not
describe with specificity what
“best practices” means, the type
of technology promised, or what
was meant by “whatever it
takes.” These alleged misrepre-
sentations are too vague to pro-
vide the essential foundation for
a fraud claim . . . Furthermore,
nowhere within the complaint do
the Simons state how these rep-
resentations were false. The
complaint simply alleges the
conclusory statement that the
representations were false, a le-
gally insufficient allegation under

the strict pleading requirements
for a claim predicated on fraud .
. . The lack of specificity is par-
ticularly troublesome here where
nine separate defendants are
lumped together in each count
in a complaint that often fails to
particularize which of the nine
defendants made which state-
ments.35

Despite these pleading infirmi-
ties, the Fifth District Court of Appeal
remanded to the trial court to allow
the Simons an opportunity to amend
their complaint in misrepresentation
and fraud. The School Board of
Osceola County, as well as the
other defendants, of course, argued
that despite the description of the
claims as misrepresentation and
fraud, the pleading was, in effect, a
disguised cause of action sounding
in educational malpractice.36 The
trial court dismissed the fraud and
misrepresentation claims with preju-
dice, primarily because the action
sounded in educational malprac-
tice, “a cause of action not recog-
nized by the Florida courts.”37 The
appellate court, being careful not to
expressly recognize a claim in edu-
cational malpractice reversed that
ruling of the trial court and stated:

We reverse this ruling because,
although inartfully drafted, the
Simons’ complaint sought to al-
lege claims for fraud and misrep-
resentation, not educational mal-
practice. As such, the dismissal
of these two counts should have

been with leave to amend.38

The problem with that reasoning
is the fact that common law fraud
and misrepresentation are claims of
tort.39 The Simon court thus breaks
from precedent and allows a tort
claim grounded solely on substan-
dard education:

Apparently, under an educational
malpractice claim, a school
would have a duty to educate its
students and would be liable in
tort/negligence for failing to ful-
fill its duty. Most cases involving
educational malpractice deal
with plaintiffs who allege that
their school failed to teach them
reading or failed to properly di-
agnose a learning disability.40

This distinction between what is
or is not prohibited under the rule
leaves open the question of whether
educators who assure families that
their schools are of high quality are
open to being sued in Florida. The
Simon decision apparently allows a
misrepresentation claim against a
school if the educators allegedly
“misrepresent” the quality if the edu-
cational program; and a plaintiff al-
leges he acted in reliance on the
“misrepresentation,” and was some-
how harmed. The court apparently
concludes that public policy will not
protect an educational institution
that misrepresents the quality of its
program, thus harming those who
may act in reliance. The decision
requires a more specific allegation
of misrepresentation in an amended
complaint on remand.41 Statements
of opinion or regarding matters to be
performed in the future are not gen-
erally actionable in misrepresenta-
tion, but this rule is relaxed if the
person making the representation
had expertise or superior knowl-
edge regarding the subject matter.42

The Simon decision does not
address the extent to which an en-
thusiastic educator’s promotion of
his school may be protected as
mere “puffery,” expression of opin-

MALPRACTICE, continued
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ion, or as a statement regarding a
future occurrence. How that ques-
tion is answered in future cases will
undoubtedly govern the extent to
which the lawsuit floodgate is
opened. If the “special expertise”
exception opens the floodgate wide,
then it is easy to imagine fact pat-
terns for future cases, post-Simon.
For example, the family of an ath-
lete with a bright professional future
in his sport may sue a school dis-
trict claiming damages for the pur-
chase price of a house in a particu-
lar neighborhood or for damages
incurred by such attendance at a
particular school because of repre-
sentations that a team had tremen-
dous prospects, or would cater to
student athletes in a particularly
helpful manner by providing “solid
tutoring” or a “great program of as-
sistance” so that student athletes
will have “no problem” keeping their
grade point average and maintain-
ing eligibility to play. Under the
Simon rationale, a family that is dis-
appointed with the results at a par-
ticular school that made such assur-
ances could file a lawsuit. The claim
might include an allegation that the
school failed to provide tutoring in
accordance with the standard that
was represented. Therefore, the
student failed to maintain academic
eligibility and was deprived of his
opportunity for an athletic scholar-
ship to the college of his choice. The
loss of the college athletic scholar-
ship opportunity may easily result in
a claim that the student athlete suf-
fered a loss or diminution of future
earnings from a professional career
in his chosen sport. (Even the NBA
will not yet draft a high school stu-
dent with no playing time in high
school for lack of grade point eligi-
bility.)

Other claims may follow if a par-
ent alleged he rejected a job oppor-
tunity that would have paid a much
greater salary because a school
promised an excellent academic

program, or college scholarship op-
portunity. Of course, those are only
a couple of the hypothetical situa-
tions one may conjure under the
rationale of Simon. Many other sce-
narios are imaginable, hinging on
the extent to which the general rule
that opinions are not actionable
gives way to the exception for spe-
cial expertise or superior knowl-
edge.43

The attorney defending such
claims will argue that representa-
tions are matters of opinion, puffery,
or future occurrence, which are not
actionable under the common law
of fraud and misrepresentation. The
plaintiffs will respond by arguing
that the opinions are actionable be-
cause educators have greater ex-
pertise in the profession of educa-
tion and the parents reasonably
relied to their detriment on assur-
ances of quality or excellence. As
this is sorted out in the courts, the
education profession will, like other
professions, such as doctors, spend
significant dollars in court, and not
in the classroom, defending “bad
outcome” cases.

The parties in Simon continue the
litigation in the trial court, following
the remand. The Ocseola School
Board will try to convince the Fifth
District Court of Appeal, if the case
is appealed again, that tort claims
arising from substandard education
and bad educational outcomes
must be rejected, even if the school
promised better. Even if educators
promised the earth, the moon, the
sun and the stars in the educational
program, education is different from
other professions, as the courts
have recognized. The quality of
educational results or outputs is,
unlike other professions, uniquely
dependent upon not only the skill of
the professional, but also the apti-
tude and effort of the student, as
well as a myriad of other societal
and familial circumstances that im-
pact the student and his learning
throughout his educational career.
Educators have little or no control
over many of these factors that con-

tribute to the quality of the educa-
tional outcome.

If the floodgate opens it will be a
good thing for lawyers, and bad for
schools. Let’s opt in favor of our
schools!

Usher L. Brown has practiced law
in Florida since 1980. He is a gradu-
ate of the University of Florida Law
School, is AV rated by Martindale-
Hubbell and is listed in the
Martindale-Hubbell directory of pre-
eminent attorneys. Mr. Brown is also
board certified by the Florida Bar in
civil trial law and has represented
many local government entities. Mr.
Brown has represented as general
counsel the School Board of
Osceola County since 1992 and
represents on a regular basis other
local government as special coun-
sel or trial counsel, including several
other school boards and the Cities
of Casselberry, Cocoa, Winter
Springs, Palm Bay, Okeechobee
and Lake Mary.

Endnotes:
1. Simon v. Celebration Co., No. 5D02-2262,
2004 WL 1232762 (Fla. 5th DCA June 4,
2004). The court withdrew a prior opinion is-
sued on December 5, 2003, and substituted
this opinion, which has not yet been released
for publication. The author represents the
Osceola School Board and Johns Hopkins in
this litigation. Id.
2. Id. To be precise, Simon is the first tort case
in education malpractice absent the breach of
a statutory or regulatory duty. Id. Certainly, a
school may be liable for willfully or incompe-
tently breaching a duty under the Individuals
With Disabilities In Education Act, 20 U.S.C.
§§ 1400, et seq. (IDEA), but Simon allows the
claim merely because the education is not as
good as promised. See id.
An excellent discussion of the traditional rule
barring the action in education malpractice is
provided in Hunter v. Bd. of Educ., 439 A. 2d
582, 584 (Md. 1982). (Commenting on prior
courts’ decisions that “a cause of action seek-
ing damages for acts of negligence in the edu-
cation process is precluded by considerations
of public policy”). Id.; See also Ross v.
Creighton Univ., 957 F. 2d 410, 414 (7th Cir.
1992) (holding that there is a “lack of a satis-
factory standard of care by which to evaluate
an educator. Theories of education are not
uniform . . . ”). Id.; Hoffman v. Bd. of Educ. of
City of New York, 400 N.E. 2d 317 (Ct. App.
N.Y. 1979).
3. Id.; See also Tubell v. Dade County Pub.
Schs., 419 So. 2d 388 (Fla. 3d DCA 1982) (ap-
plying the Florida rule). Id.
4. Simon, 2004 WL 1232762 at * 4. The court
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characterizes the counts for fraud and negli-
gent misrepresentation as claims in tort, com-
pletely independent of the alleged breach of a
statutory duty. Id.; See also Gandy v.
Transworld Computer Tech. Group, 787 So. 2d
116, 119 (Fla. 2d DCA 2001); Hinton v. Brooks,
820 So. 2d 325, 329 n.4 (Fla. 5th DCA 2001)
(Sawaya, J., concurring). (holding that actions
in misrepresentation are in tort). Id.
5 KERN ALEXANDER, AMERICAN PUBLIC SCHOOL

LAW 484 (3d Ed. 1992). See also Timothy
Davis, Examining Educational Malpractice
Jurisprudence: Should a Cause of Action be
Created for Student Athletes?, 69 DENV. U. L.
REV. 57 (1992)
6 Tubell, 419 So. 2d at 389; see also Puff ‘N
Stuff v. Bell, 683 So. 2d 1176, 1177 (Fla. 5th
DCA 1996) (holding that a claim that is barred
may not be brought merely by calling the claim
something different, because that would be a
mere game of “semantics”). Id.; Hoffman v. Bd.
of Educ. of City of New York, 400 N.E. 2d 317,
319 (Ct. App. N.Y. 1979) (“At the outset, it
should be stated that although plaintiff’s com-
plaint does not expressly so state, his action
sounds in ‘educational malpractice’”). Id.
7 See, e.g., Gerasimou v. Ambach, 636 F.
Supp. 1504 (E.D. N.Y. 1986). Claims under
IDEA are actionable, but damages are gener-
ally not recoverable absent personal injury or
an egregious violation. Id.; see also Frazier v.
Fairhaven Sch. Comm., 276 F. 3d 52 (1st Cir.
2002); Sellers v. Sch. Bd. of Mannassas, Va.,
141 F. 3d 524 (4th Cir. 1998), cert. den. 525
U.S. 871 (1998). See generally, Brian L. Porto,
Annotation, Availability of Damages in Action
to Remedy Violations of Individuals with Dis-
abilities Education Act (20 U.S.C.A. §§ 1400
et. seq.), 165 ALR FED. 463 (2000). Cf. Tolman
v. Cencor Career Colleges, Inc., 851 P. 2d 203,
206 (Colo. Ct. App. 1992); Broward County.
Sch. Bd. v. Ruiz, 493 So. 2d 474 (Fla. 1986).
(regarding actions in contract and for failure
to maintain a safe campus). Id.
8 Johnny C. Parker, “Educational Malprac-
tice: A Tort Is Born,” 39 CLEV. ST. L. REV. 301,
note 7 (1991); Ross v. Creighton Univ., 957 F.
2d 410, 414 (7th Cir. 1992) (noting that “Only
Montana allows these claims to go forward . .
.,”) (citing B.M. by Burger v. State, 649 P.2d
425, 427-28 (Mont. 1982)). Id.
9 B.M., 649 P. 2d at 428. (Haswell, C.J. con-
curring). (emphasizing that B.M. was not in the

same category of other cases that had rejected
the cause of action, because the case brought
by B.M. presented a “violation of mandatory
statutes alleged to constitute negligence.”). Id.
10 Tolman v. Cencor Career Colleges, Inc.,
851 P. 2d 203, 206 (Colo. Ct. App. 1992); see
also supra n. 7.
11  Tolman, 851 P.2d at 206.
12 Barzilay v. Carlton Palms Educ. Ctr., Inc.,
875 So. 2d 1280 (Fla. 5th DCA 2004). The
author represented the private school in this
case, and therefore has knowledge of under-
lying facts in the case that are not mentioned
in the reported decision. Id.
13 Id. The alleged promises regarding level of
service were not expressly provided for in the
contract or the IEP. Id.
14 Id. The author conceded at the hearing on
the motion to dismiss that if a school con-
tracted to provide a private room or a specific
service (such as horseback riding), charged
for such but failed to deliver, it should be liable
for breach of contract. Barzilay, 975 So. 2d at
1280.
Fortunately for the school, its contract did not
require the level of service alleged by the plain-
tiff. If, however, there had been no written con-
tract, and thus no occasion for the parol evi-
dence rule to be applied, then this case would
have been very close to Simon. The promises
of “around-the-clock therapeutic” and “individu-
alized” instruction at issue in Barzilay match
up nicely with the alleged promises made by
the school in Simon in terms of vagueness and
“puffery.” Without a contract to limit alleged oral
promises regarding level of service, the Simon
court may have allowed the action in Barzilay
to proceed on a claim that the quality of edu-
cation was not as represented. Id.
15 Id.
16 Barzilay, 875 So. 2d at 1280. The author
represented the school in this case and reports
this finding made by the lower court. Id.
17 BLACK’S LAW DICTIONARY 1489 (6th ed. 1990).
See also, 74 Am. Jur. 2d Torts § 1 (2004) (de-
fining a tort as “A private or civil wrong or in-
jury, including action for bad faith breach of
contract, for which the court will provide a rem-
edy in the form of an action for damages.”).
Id.; J.W. PROSSER, “PROSSER ON TORTS,” 164-165
(5th Edition 1984) (“A tort is the breach of a
duty imposed by law which results in reason-
ably foreseeable damages.”) Id.
18 See, e.g. Broward County. Sch. Bd. v. Ruiz,
493 So. 2d 474 (Fla. 1986).
19 Monroe v. Sarasota Co. Sch. Bd., 746 So.
2d 530, 531 (Fla. 2d DCA 1999) (holding that

personal injury or property damage are gener-
ally a requirement in Florida). Id. See Duyser
v. Sch. Bd. of Broward County., 573 So. 2d 130
(Fla. 4th DCA 1991) (holding that even if the
teacher’s misconduct causes such injury, the
school will not be liable if the action is outside
the scope of authorized activity of employ-
ment. Further, the school was not liable for
outrageous misconduct of teacher that took
place during the course of school activities
because the behavior was so wrongful it was
outside of any conceivable course of employ-
ment.) Id.
20 Poe v. Hamilton, 565 N.E. 2d 887, 889
(Ohio 1990).
21 Hoffman v. Bd. of Educ. of City of New York,
400 N.E. 2d 317 (Ct. App. N.Y. 1979).
22 Id, at 318-319.
23 Id.
24 Id.
25 Id. at 320. See also, Peter W. v. San Fran-
cisco Unified Sch. Dist., 60 Ca. App. 3d 814
(1976).
26 W. v. Fairbanks N. Star Borough Sch. Dist.,
628 P. 2d 554, 556 (Alaska 1981).
27 Id. The court found that its decision did not
deprive parents of a remedy for wrongful clas-
sification and placement. The Alaska statutes
provided “that any parent believing classifica-
tion or placement to be in error may request
an independent examination and evaluation of
the child, and for a hearing . . . in the event of
a substantial discrepancy.” Id. at 557.
28 Rich v. Kentucky County Day, 793 S.W. 2d
832, 834 (Ky. Ct. App. 1990).
29 Id.
30 Id. at 835.
31 Id. at 836.
32 Ross v. Creighton Univ., 957 F. 2d 410 (7th
Cir. 1992)
33 Id. at 414
34 Simon v. Celebration Co., No. 5D02-2262,
2004 WL 1232762, at*1. (stating that a “qual-
ity education” was promised to the plaintiffs,
“based upon a time-tested and successful cur-
riculum known as ‘best practices.’”) Id.
35 Id. at 5.
36 Id, at 4.
37 Id.
38 Simon, 2004 WL 1232762, at * 4
39 supra notes 4, 17.
40 Id. at * 3. See supra note 4.
41 Id. at 5.
42 Tres-AAA-Exxon v. City First Mortgage,
Inc., 870 So. 2d 905, 907 (Fla. 4th DCA 2004);
Mejia v. Jurich, 781 So. 2d 1175, 1178 (Fla. 3d
DCA 2001); Magnaleasing Inc. v. Staten Island
Mall, 428 F. Supp. 1039 (S.D. N.Y. 1977),
aff’d., 563 F. 2d 567 (2d Cir. 1977); 12A Am.
Jur. Pleading and Practice Forms, Fraud and
Deceit §199 (2004) (referencing instructions to
Jury, statements by one having expert knowl-
edge). Id.
43 Id. Moreover, the prediction of these cases
post-Simon is not farfetched. In fact, the need
for a recognized cause of action under these
scenarios is the subject of considerable schol-
arly discussion. See, e.g., Monica L. Emerick,
The University/Student-Athlete Relationship:
Duties Giving Rise To A Potential Educational
Hindrance Claim, 44 UCLA L. REV. 865 (1997);
Lesa A. Barkowsky, The Illiteracy Problem and
College Athletes: An Argument for Educational
Malpractice, 16 COLUM.–VLA J.L. & ARTS 537
(1997); Harold B. Hilborn, Student Athletes and
Judicial Inconsistency - Establishing a Duty to
Educate, 89 NW. U. L. REV. 741 (1995).
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In Desert Palace, Inc. v. Costa, the Supreme Court
Holds that Circumstantial Evidence May Justify
Proceeding on a Mixed Motive Theory
By Donald J. Spero

The recent unanimous Supreme
Court decision in Desert Palace,
Inc. v. Costa,1 has made it signifi-
cantly easier for a plaintiff to estab-
lish discriminatory motivation be-
hind an employer’s adverse
employment action. It has done so
by lowering the bar for plaintiffs to
have their cases decided on a
“mixed motive” theory rather than
through the commonly invoked
McDonnell Douglas burden shifting
order and allocation of proofs.

McDonnell Douglas burden shift-
ing affords a very light burden on a
defendant to rebut a plaintiff’s prima
facie case of discrimination.2 It
merely requires the production of
evidence of a “legitimate, nondis-
criminatory reason” for its actions.3

The Supreme Court has stated:

“The defendant need not per-
suade the court that it was actu-
ally motivated by the proffered
reasons. It is sufficient if the
defendant’s evidence raises a
genuine issue of fact as to
whether it discriminated against
the plaintiff.”4

Once the defendant has met its
burden of production the plaintiff
must prove that the defendant’s
stated reason is not the true reason
for its actions.5 Because this is of-
ten a formidable burden the major-
ity of discrimination cases are dis-
missed without getting to trial.

A four justice plurality in Price
Waterhouse v. Hopkins,6 held that
where a plaintiff can advance evi-
dence of an employer’s discrimina-
tory motive for the employer’s ac-
tions the employer must prove as an
affirmative defense “that it would
have made the same decision in the
absence of discrimination ... by a
preponderance of the evidence.”7

Obviously, this shifting of the burden
of proof to the employer makes the
defense more demanding than
merely articulating a non- discrimi-
natory reason for the employer’s
action, the much easier task al-
lowed under McDonnell Douglas
burden shifting.

Prior to Desert Palace, courts
generally required plaintiffs to pro-
duce “direct evidence” of discrimi-
nation before shifting the burden of
proof to employers.8 They focused
on Justice O’Connor’s statement in
her concurring opinion in Price
Waterhouse9 that “in order to justify
shifting the burden on the issue of
causation to the defendant, a dis-
parate treatment plaintiff must show
by direct evidence that an illegiti-
mate criterion was a substantial fac-
tor in the decision.”10

Although Justice O’Connor was
not joined in her opinion by any
other member of the Court, the
lower courts have almost univer-
sally required plaintiffs to present
direct evidence before they will pro-
ceed with a mixed motive analysis.
This has led to considerable dispute
over what constitutes direct evi-
dence, a matter on which there is
hardly universal agreement. As
Judge Tjoflat stated in his opinion
in Wright v. Southland Corp.,11 the
question of what constitutes direct
evidence is one “that has baffled
courts for some time.”12 In Rollins v.
Techsouth, Inc.,13 the court ob-
served that “[d]irect evidence is
‘[e]vidence which if believed, proves
existence of fact in issue without
inference or presumption.’”14 Judge
Tjoflat found that this definition was
too restrictive for discrimination
cases. He defined direct evidence
in the employment discrimination
case context as “evidence from

which a reasonable trier of fact
could find, more probably than not,
a causal link between an adverse
employment action and a protected
personal characteristic.”15

Desert Palace, Inc. v. Costa will,
in many cases, obviate the need to
wrestle with the question of whether
or not certain evidence is direct evi-
dence. The Court ruled that it is not
necessary to present direct evi-
dence of a discriminatory reason for
an adverse employment decision in
order to raise the question of the
existence of a mixed motive in a
Title VII discrimination case.16 The
Court looked to the amendment to
Title VII in the Civil Rights Act of
1991 at 42 U.S.C. §2000e-2(m).17 It
observed that to establish an unfair
employment practice, a plaintiff
need only “demonstrate that race,
color, sex, religion, or national ori-
gin was a motivating factor for any
employment practice, even though
other factors also motivated the
practice.”18 The statute does not
specify that only direct evidence is
required to establish discrimina-
tion.19

The questions raised in the
wake of Desert Palace, Inc. v.
Costa are manifold. Since 42
U.S.C. §2000e-2(m) is applicable
only to discrimination in violation of
Title VII it is yet to be determined
whether the reasoning of the case
is relevant only to Title VII discrimi-
nation actions. Further is the per-
plexing question of what quantum
of circumstantial evidence is re-
quired to place the burden on the
employer to show that its motives
for an act or a practice are neutral?
Finally, will that quantum be so
small that it will entirely, or at least
partially, obliterate resort to the

continued, next page
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McDonnell Douglas burden shifting
order and allocation of proofs in the
categories of discrimination cases
to which the Desert Palace deci-
sion applies? While the answers to
these questions are by no means
certain, useful insights may be
gained by looking at some of the
few lower court decisions applying
the Desert Palace decision.

I. Is the Reasoning in Desert
Palace Applicable Only to
Title VII Discrimination
Cases?

While it is clear that the Desert
Palace decision is based on the ef-
fect of section 2000e-2(m) on bur-
dens of proof in Title VII mixed mo-
tive cases, there is reasoning in the
decision that might be applied to
other cases. The Court commented
on the value of circumstantial evi-
dence in proving a discrimination
case noting that “[t]he reason for
treating circumstantial and direct
evidence alike is both clear and
deep-rooted: ‘Circumstantial evi-
dence is not only sufficient, but may
also be more certain, satisfying and
persuasive than direct evidence.’”20

Considering the newly enhanced
respectability of circumstantial evi-
dence, lower courts might well con-
sider some measure of circumstan-
tial evidence to be sufficient to
establish a mixed motive case un-
der statutes other than Title VII.

In Skomsky v. Speedway
SuperAmerica, L.L.C.,21 Judge
Magnuson of the United States Dis-
trict Court for the District of Minne-
sota applied Desert Palace to an
action brought under the Americans
With Disabilities Act, 42 U.S.C.
§12101 et seq. (the “ADA”).22 He
was not concerned that the lan-
guage of 42 U.S.C. §2000e-2(m)
limits its applicability to Title VII and
that the ADA does not specifically
incorporate that section.23

It is questionable whether the
Supreme Court would agree with

Judge Magnuson’s view in
Skomsky. In Raytheon Co. v.
Hernandez,24 a post-Desert Palace
decision, the Court analyzed an
ADA case under the McDonnell
Douglas burden shifting method.25

However the issue of whether sec-
tion 2000e-2(m) as interpreted in
Desert Palace is applicable to an
ADA case does not appear to have
been argued in that case.

At least one court has declined to
find Desert Palace applicable to
actions under statutes other than
Title VII. In Bolander v. BP Oil Co.,26

the court ruled that “the mixed mo-
tives rationale and Desert Palace do
not apply to age discrimination
cases” without stating the basis for
its opinion. 27

Ballatore v. Fairmont Hotel &
Resorts, Inc.28 was an ADEA action
in which the court cited Desert Pal-
ace as the basis for denying the
employer’s motion for summary
judgment in the plaintiff’s claim of
disparate work assignment.29 In re-
ferring to a supervisor’s reference to
the plaintiff as “that old man” when
declining to let him substitute for
another employee the court rea-
soned that Desert Palace sanc-
tioned circumstantial evidence as
proof of discrimination in an ADEA
case.30 The court made no mention
of the fact that 42 U.S.C. §2000e-
2(m) is limited in its application to
Title VII.

The Fifth Circuit also allowed cir-
cumstantial evidence to invoke a
mixed motive analysis to an ADEA
case in Rachid v. Jack in the Box,
Inc.31 The court found that Desert
Palace was precedent for not re-
quiring direct evidence of discrimi-
nation as a prerequisite to applying
a mixed motive analysis.32 The court
reasoned that the language prohib-
iting discrimination on the basis of
age in the ADEA is like that prohib-
iting discrimination in Title VII hav-
ing been modeled on that lan-
guage.33 It made no mention of the
absence in the ADEA of the 1991
Civil Rights Act language that was
central to the reasoning in Desert

Palace. Neither did the court take
notice of the comments in Desert
Palace advancing the value of cir-
cumstantial evidence in proving dis-
crimination.

Disher v. Weaver34 was a race
discrimination action brought under
both Title VII and 42 U.S.C. §1981.35

The court found Desert Palace ap-
plicable based on plaintiff’s raising
an issue of whether comparators
were treated more leniently under
like circumstances.36 In denying the
defendant’s motion for summary
judgment, the court applied a mixed
motive analysis to the claims under
both statutes.37 The court reasoned
that the statutes are analogous and
like reasoning should apply to
both.38

Some pre-Desert Palace author-
ity limited 42 U.S.C. §2000e-2(m) to
Title VII discrimination cases. In
Pennington v. City of Huntsville,39

the Eleventh Circuit found that sec-
tion inapplicable to Title VII retalia-
tion cases as well as cases brought
under 42 U.S.C. §1983.40 The court
held that section 2000e-2(m) does
not state that an unfair employment
practice exists where retaliation for
filing an age discrimination action is
a motivating factor in an adverse
employment decision along with
neutral motivating factors.41 Dis-
crimination on the basis of race,
color, religion, sex or national origin
brings the section into play.42

Also to be determined is whether
Desert Palace will find acceptance
under various state discrimination
laws, or discrimination or retaliation
cases brought under such statutes
as the Family and Medical Leave
Act,43 the Fair Labor Standards
Act,44 or the Employee Retirement
Income Security Act.45 In Dare v.
Wal-Mart Stores, Inc.,46 the court
declined to apply it to the plaintiff’s
claim under the Minnesota Human
Rights Act.47 The court reasoned
that Minnesota law had not adopted
Price Waterhouse or the 1991 Civil
Rights Act.48

continued, next page
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MIXED MOTIVE, continued

II. How Much Circumstantial
Evidence is Necessary to
Require a Mixed Motive
Decision?

So far, the case law has not re-
vealed what amount or kind of cir-
cumstantial evidence is required
before the mixed motive analysis
will be applied. The plaintiffs in
Campetti v. Career Education
Corp.49 and Rowland v. American
General Finance Inc.,50 were al-
lowed to proceed under a mixed
motive standard based on Desert
Palace.51 However in each case
there was enough “smoking gun”
direct evidence to present a mixed
motive case without invoking Desert
Palace. In Campetti there were
statements that “With women like
me around, men like you will never
make it in corporate America” and
“Tony, its tough to be our only male
manager!!! We women are ruthless
and you are often the brunt of all our
frustrations. Thanks for being se-
cure enough to handle all us crazy
broads!!”52 In Rowland, the decision
maker stated that he did not need
another woman in the district man-
ager position and “the men run the
company, and you just have to do
what they say.”53

III. What Remains of
McDonnell Douglas Burden
Shifting?

Judge Magnuson has carried
Desert Palace about as far as it
seems to be able to go by appar-
ently nullifying the McDonnell Dou-
glas paradigm in federal discrimina-
tion cases. In Dare v. Wal-Mart
Stores, Inc., which contained a Title
VII race discrimination count, Judge
Magnuson ruled that the amend-
ment in the Civil Rights Act of 1991
requires the employer to prove a
non-discriminatory reason for its
actions by a preponderance of the
evidence even where the plaintiff is

unsuccessful in proving pretext.54

He reasoned that the McDonnell
Douglas paradigm put an unreason-
able burden on a plaintiff and that it
was properly done away with by
section 2000e-2(m).55 He opined
that in Desert Palace, “the Supreme
Court abrogated the direct/indirect
evidence distinction articulated in
Justice O’Connor’s Price Water-
house concurrence.”56

In Griffith v. City of Des Moines,57

a Title VII case, the court agreed
with Dare finding it to be “well-rea-
soned.”58 The Griffith court agreed
that “in light of the 1991 amend-
ments to Title VII and the Supreme
Court’s decision in Desert Palace,
courts are no longer obliged to ap-
ply the McDonnell Douglas frame-
work when considering a motion for
summary judgment on a ‘single
motive’ Title VII claim.”59

In the wake of Desert Palace v.
Costa, employment lawyers and
courts will have many challenges in
molding new parameters of proof in
discrimination and retaliation cases.
Past performance indicates that
they are well up to the task.

Donald J. Spero received his Juris
Doctor in 1962 from the University
of Michigan. He is a member of the
Florida and Illinois Bar. Mr. Spero
has represented labor, individual
employees and served 23 years in
the law department of Sears, Roe-
buck & Co. where he was senior
employment counsel. He has
handled cases arising under Title
VII, the ADEA, the OWBPA, the
ADA, ERISA and numerous other
state and local enactment’s govern-
ing the employment relationships.
Presently, Mr. Spero devotes his
time to mediating cases and his
mediation specialties are with cases
arising out of the Americans with
Disabilities Act and Public Accom-
modation Disputes, Auto, Bodily In-
jury, Business, Commercial, Dis-
crimination, Employment, ERISA,
Insurance Disputes, Labor, Non-
compete, Personal Injury, Securi-

ties, Tort.
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The Fair Pay Revisions to the Fair Labor Standards
Act Regulations
By Donald J. Spero

I. The Purpose of the
Revisions of the Fair Labor
Standards Act Regulations

The Fair Labor Standards Act
(the “FLSA”),1 which was enacted in
1938 requires the payment of the
minimum wage, currently $5.15 per
hour, to covered employees of cov-
ered employers.2 Additionally, it re-
quires payment to these employees
of one and one-half times their
“regular rate” for hours worked in
excess of forty in a work week.3

Among those not covered by the
minimum and overtime pay require-
ments of the FLSA are employees
included in the so-called “white col-
lar” exemptions.4 The white collar
exemptions apply to individuals
employed in an executive, adminis-
trative, or professional capacity as
well as to outside salespersons.5

The FLSA empowers the Secre-
tary of Labor (the “Secretary”) to is-
sue regulations “delimiting” the ex-
emptions.6 The former regulations
relating to the white collar exemp-
tions required that executive, ad-
ministrative, and professional em-
ployees receive a certain minimum
salary. The regulations set two dif-
ferent salary levels within each of
these exemptions. Each exemption
had a “short test” and a “long test.”7

The minimum required salary for the
long tests was $155 per week.8 The
duties requirements for the long test
were more exacting than those for
the short test. The latter required a
minimum salary, or $250.00 per
week.9 These sums, which were set
in 1975, have only recently been
revised in the new regulations pub-
lished by the Secretary on April 23,
2004.10 The revised regulations go
into effect 120 days after that publi-
cation.11

The Department of Labor recog-
nized that the salary requirements

for the white collar exemptions were
unrealistic in the current economy.12

It was further acknowledged that the
employment landscape had
changed dramatically over the
years since the passage of the
FLSA.13 Some jobs have disap-
peared and many new jobs have
been added.14 Accordingly, the Sec-
retary published proposed revised
regulations on March 31, 2003.15

The revisions were intended to re-
flect the realities of the current
economy and employment environ-
ment.16 Additionally, the Secretary
sought to clarify and simplify some
of the prior requirements which had
given rise to considerable dispute
over their application.17 The Secre-
tary solicited comments from the
public about the proposed regula-
tions and many were forthcoming.18

The Secretary took account of many
of the comments received relating
to the proposed revisions.19 Some
are reflected in the final revisions
published on April 23, 2004.20

In addition to raising the salary
level of those who are exempt to
$455 per week, the revised regula-
tions change the duties require-
ments for the various exemptions.21

The two tier short test/long test is
eliminated.22 There is now only one
set of duties for all individuals within
each exempt category.23 The re-
vised duties requirements are in-
tended to make them more easily
applied. In addition a new category
has been created exempting certain
employees who earn no less than
$100,000 per year.24 The restric-
tions on permissible deductions
from exempt individuals’ salaries
have also been revised and clari-
fied.25

The revised regulations explicitly
state that the exemptions do not
apply to certain types of employ-

ment. “[M]anual laborers or other
‘blue collar’ workers who perform
work involving repetitive operations
with their hands, physical skill and
energy” are not covered by the
white collar exemptions.26 Employ-
ees such as police officers, fire fight-
ers, deputy sheriffs, correctional of-
ficers, fire fighters, paramedics, and
hazardous materials workers are
not exempt unless they have super-
visory or highly skilled duties that
bring them into one of the specific
exemptions.27

The regulations relating to the
duties test will be discussed below
separately from those relating to the
salary test.

II. The Duties Test —
Elimination of the Short
Tests
A. The Executive Exemption
To be covered by the executive ex-

emption,28 one:

1. Must receive a salary of no less
than $455 per week which sum
does not include the value of
board or lodging allowed to the
executive.

2. Must have as a primary duty the
management of an enterprise or
a customarily recognized depart-
ment or subdivision of the enter-
prise,

3. Must customarily and regularly
direct the work of at least two
other employees,

4. Must have the authority to hire
and fire employees or have his
or her recommendations as to
hiring, advancing, promoting, fir-
ing, or otherwise changing the
status of employees be given
“particular weight.”29

The new duties requirements dif-
continued, next page
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FAIR PAY REVISIONS, continued

fer from those in the former regula-
tions in that they eliminate the per-
centage limitation on duties not di-
rectly and closely related to
management.30 Otherwise, under
the new regulations, the duties test
is the same as the former long test
with the added requirement relating
to hiring and firing employees which
was in the former long test. The term
“particular weight” in relation to hir-
ing and firing recommendations
takes into consideration whether
making such recommendations is
part of the individual’s job and the
frequency with which the person is
called on to make such recommen-
dations.31

Management of an enterprise
consists of such duties as selecting
and training employees, setting
their salary levels, assigning work,
determining the types of tools and
materials that will be used, control-
ling inventory, providing for safety,
planning and controlling the budget,
and being in charge of legal com-
pliance.32

The fact that an employee may
perform nonexempt work does not
automatically disqualify an other-
wise exempt individual.33 An exempt
individual will have the discretion as
to when to perform nonexempt du-
ties.34 The regulations give as ex-
amples of the permissible perfor-
mance of nonexempt duties; an
assistant manager in a retail estab-
lishment serving customers; clean-
ing the establishment; or stocking
shelves.35

One who owns at least twenty
percent of the business in which the
individual is employed and is active
in managing the business is also
exempt as an executive regardless
of whether or not the person re-
ceives a salary.36

B. The Administrative Exemption
To be an “employee employed in a
bona fide . . . administrative . . . ca-
pacity”37 one must meet the follow-

ing criteria:

1. Receive a salary of at least $455
per week exclusive of such ex-
tras as board and lodging.

2. The individual’s primary duty must
be to perform office or non-
manual work directly related to
the business operations of the
employer or the employer’s cus-
tomers.

3. The primary duty of the individual
must be to exercise “discretion
and independent judgment with
respect to matters of signifi-
cance.”38

Item number 2 is adopted from
the former long test.39 Item number
3 is taken from the former short
test.40 The new definition retains two
of the difficult to apply terms from
the former regulations. They are
“work directly related to the . . . busi-
ness operations” and “discretion
and independent judgment.”41 To
the latter, the new regulation has
added the requirement that the dis-
cretion and independent judgment
be applied to “matters of signifi-
cance.”42

The regulations state that work
directly related to the business op-
erations means running or servicing
the business.43 Examples given of
such work include “tax, finance, ac-
counting, budgeting, auditing, insur-
ance, quality control, purchasing,
procurement, advertising, market-
ing, research, safety and health,
personnel management, human re-
sources[,]” along with a number of
others.44 This is distinguished from
production line work or retail sales.45

Examples of work directly related to
the business operations of the em-
ployer are advising or acting as con-
sultants to the customers.46

The regulations go into some
detail in tackling the issue of what
constitutes discretion and indepen-
dent judgment. The term must be
applied in the context of all of the
circumstances of a particular em-
ployment situation.47 It includes for-
mulating or implementing manage-

ment or operating policies, carrying
out major assignments in the opera-
tion of a business, authority to make
significant financial commitments,
authority to depart from established
policies without prior approval, ad-
vising management and long range
planning.48 An employee may be
exercising discretion and indepen-
dent judgment even if the
individual’s decisions are subject to
review and may be reversed at a
higher level.49

The exercise of discretion and
independent judgment does not in-
clude following well established
procedures set out in manuals or
merely tabulating data.50 However,
resort to manuals that can be un-
derstood and applied only by those
with advanced or specialized
knowledge or skills does not dis-
qualify one from the exemption.51

The fact that a misstep by an em-
ployee may cause the employer a
serious financial loss will not by it-
self make an employee exempt.52

Similarly, the fact that the individual
operates very expensive equip-
ment does not by itself make an
employee exempt.53

The regulations provide some
examples of persons who may be
covered by the administrative ex-
emption. Among those given are
insurance adjusters; financial ser-
vices employees who gather or ana-
lyze customers’ financial informa-
tion or service or promote the
employer’s financial products; a
team leader of other employees
assigned to special projects; an ex-
ecutive assistant to a business
owner or high ranking executive; a
human resource manager who for-
mulates, implements or interprets
company employment policies; and
purchasing agents with authority to
commit the company to large pur-
chases.54 Some of those who the
regulations indicate are not exempt
are examiners, graders, and com-
parison shoppers as well as other
employees who perform ordinary
inspection work along standardized

continued, next page
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lines using well established proce-
dures.55

C. Employees of Educational
Establishment Who are Exempt
Administrative Employees

The administrative exemption in-
cludes employees of educational
establishments “[w]hose primary
duty is performing administrative
functions directly related to aca-
demic instruction or training” and
who receive a salary of not less than
$455 per week.56 Alternatively, the
compensation requirement for
these individuals can be met by pay-
ing them a salary rate at least equal
to the starting rate for teachers in
the employing establishment.57 The
term educational establishment
broadly encompasses elementary
and secondary schools as well as
institutions of higher learning.58

D. The Exemption for
Professional Employees

The exemption for professional
employees is applicable to those
receiving a salary of no less than
$455 per week whose primary duty
consists of work:
(i) Requiring knowledge of an ad-
vanced type in a field of science or
learning customarily acquired by a
prolonged course of specialized in-
struction; or
(ii) Requiring invention, imagination,
originality or talent in a recognized
field of artistic or creative en-
deavor.59

As with the executive and admin-
istrative exemptions, the new regu-
lation eliminates the two-tier long
and short tests distinction. The sal-
ary and duty requirements are the
same for all employees in the cat-
egory.60 Eliminated from the former
rule is the requirement under the
long test that no more than twenty
percent of the professional’s time
was permitted to be devoted to work
which was “not an essential part of
and incidental to” the individual’s

exempt work.61 The long test in the
former regulation required “the con-
sistent exercise of discretion and
judgment.”62 The term “consistent
exercise” does not appear in the
revised version.63 The former short
test merely required that the
employee’s work needed to “in-
clude” work requiring the consistent
exercise of discretion and judgment
or of “work requiring invention,
imagination, or talent in a recog-
nized field of artistic endeavor.”64

The word “include” does not appear
in the new regulation.65

The term “work requiring ad-
vanced knowledge” applies to work
that is primarily intellectual, consis-
tently requiring the exercise of dis-
cretion and judgment.66 It excludes
work that is routine, manual, me-
chanical, or physical.67 Embraced
by the term “field of science or learn-
ing” are “law, medicine, theology,
actuarial computation, engineering,
architecture, teaching, various
types of physical, chemical and bio-
logical sciences, pharmacy and
other similar occupations that have
a recognized professional status as
distinguished from . . . skilled
trades.”68

Ordinarily, an academic degree in
the field in which the employee is
working is required for professional
status.69 However, in some cases,
an individual who obtained compa-
rable knowledge from work com-
bined with academic instruction will
be covered by the exemption.70 In-
cluded among professionals if they
have the requisite credentials are
registered or certified medical tech-
nologists, registered nurses, dental
hygienists, physician assistants,
accountants, executive and sous
chefs, paralegals (but only if they
use in their work advanced special
degrees that they hold in other
fields), athletic directors, funeral di-
rectors, and embalmers.71

The category of professionals in-
cludes regular teachers in aca-
demic establishments as well as
those who teach kindergarten or in
nursery schools and teachers of

gifted or disabled students.72 Flight
instructors, driving instructors, and
teachers of vocal or instrumental
music are also exempt profession-
als.73

E. Computer Employees as
Exempt Professional
Employees

The revised regulations place
computer employees by themselves
in a separate section. Computer
employees may be exempt under
29 U.S.C. §213(a)(1) or 29 U.S.C.
§213(a)(17). The salary require-
ment for the former is $455 per
week.74 For the latter, it is $27.63 per
hour.75 The computer employee ex-
emption applies to employees
whose primary duties consist of sys-
tems analysis, design or develop-
ment of computer systems or pro-
grams, or design, development
modification or testing of computer
programs related to machine oper-
ating systems.76 The computer em-
ployee exemption does not cover
individuals employed in the manu-
facture or repair of computers or
those who use computers to assist
them in nonexempt work.77 Of
course, computer employees may
have additional duties that qualify
them for the executive or adminis-
trative exemptions.78

F. Outside Sales Employees
The outside sales person exemp-

tion applies to those whose primary
duty is making sales or obtaining
orders for contracts, services, or
facilities.79 To be exempt, the sales-
person must, in making sales, be
“customarily and regularly engaged
away from the employer’s place or
places of business.”80 The regula-
tions state that any fixed site, includ-
ing a home or office used by the
employee’s headquarters is a place
of business of the employer.81 There
is no salary requirement for outside
sales persons.82 Performing promo-
tion work that is not done in conjunc-
tion with making sales is not ex-
empt.83

continued, next page
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The new outside sales regulation
differs from the former regulation in
that it eliminates the prohibition
against the sales person’ perform-
ing other work during more that
twenty percent of the employee’s
time.84

III. The Salary Test
A. Highly Compensated
Employees

The new regulations add a provi-
sion exempting employees receiv-
ing compensation of no less than
$100,000 per year who “customar-
ily and regularly performs any one
or more of the exempt duties or re-
sponsibilities of an executive, ad-
ministrative or professional em-
ployee.”85 The highly- paid
employee exemption only applies to
those whose primary duty consist of
office or non-manual work.86 The
individual must receive no less than
$455 per week.87 The total compen-
sation may include nondiscretionary
payments, including
nondiscretionary bonuses.88 If, as
the end of the compensation year
approaches, the employee’s earn-
ings are falling short of the $100,000
mark, the employer may make up
the difference with one final pay-
ment.89

An employee who has worked
less than one year may be paid a
pro-rata amount of the required
$100,000 based on the amount of
time the employee has worked.90 An
employer is not required to base the
total compensation on a calendar
year. It may do so on some other
fixed fifty-two week period.91

B. The Salary Basis Test
The salary basis test in the new

regulations, like the former regula-
tions, requires the payment of a pre-
determined amount not subject to
deductions except under certain
defined circumstances.92

Deductions may not be made
based on quantity or quality of pro-

duction or for absences for personal
reasons for non-work days occa-
sioned by the employer’s operating
requirements.93 The full salary must
be paid for any week in which the
employee works regardless of the
number of days or hours worked.94

While deductions may be made for
the employee’s absence for a day
or more for personal reasons other
than sickness or disability, no de-
duction is permitted for such ab-
sences that are less than one day.95

Deductions are permitted for sick-
ness or disability absences of more
than one day if the employee is cov-
ered by a plan or policy providing
pay for such absences.96

As in the former regulations, an
employer may not deduct from the
exempt employee’s salary for ab-
sences due to jury duty or tempo-
rary military duty, but deductions
may be made in the amount of the
sums the employee is paid for such
duty.97 As with the former regula-
tions, disciplinary deductions may
be made in good faith for violations
of “safety rules of major signifi-
cance.”98 In addition, a new provi-
sion has been added allowing “un-
paid disciplinary suspensions of
one or more full days imposed in
good faith for infractions of work-
place conduct rules” that are in writ-
ing and applicable to all employ-
ees.99 Examples given are rules
prohibiting sexual harassment or
workplace violence.100

An employer may pay a pro-rata
share of the salary for portions of a
week that an exempt employee ac-
tually works where the individual
works less than a full week during
the first and last week of employ-
ment.101 As in the former regula-
tions, an employer is not required to
pay for unpaid leave taken pursu-
ant to the Family and Medical Leave
Act.102

C. Correcting Improper
Deductions

Where an employer has an actual
practice of making impermissible
deductions, the exemption will be

lost during the period in which such
deductions are made for all employ-
ees in the same classification as
those who have had deductions
made and who work for the manag-
ers who make such deductions.103

Thus, employees working for man-
agers other than those who make
improper deductions do not lose
their exempt status. Exempt em-
ployees who work for the rogue
managers in exempt classifications
other than the classifications of the
employees who are having im-
proper deductions taken do not lose
their exempt status.

Where an employer has inadvert-
ently made an improper deduction
in isolated incidents, the employees
will remain exempt if the employer
pays to the employees the amounts
deducted.104 The new amendments
allow that where an employer has a
clearly disseminated policy of not
making improper deductions along
with a complaint procedure and the
employer reimburses the employ-
ees for the improper deductions
while making a good faith commit-
ment to comply with the regulations
in the future, the exemption will not
be lost.105 This will not apply if the
employer willfully makes improper
deductions in the future.106 Accord-
ingly, it is a good idea for employ-
ers to have in place a policy that
meets these requirements.

IV. Definitions and
Miscellaneous Provisions

The revised regulations have a
separate section with fairly detailed
definitions of some of the more sig-
nificant terms as well as some mis-
cellaneous provisions. The follow-
ing are summaries of some of these
provisions. In specific cases, the
regulations should be consulted for
the complete definitions.

A. Primary duty
The primary duty consists of the

most important, principal, or main
functions of the employee.107 Con-
sideration should be given to the

continued, next page
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relative importance of the exempt
duties, the amount of time spent on
them, and the amount of the
employee’s wage as compared to
the pay of nonexempt employees
who perform the nonexempt work
that the purportedly exempt em-
ployee performs.108

B. Customarily and regularly
This term refers to frequency,

which must be more than occa-
sional. That frequency should be
regularly, as opposed to occa-
sional.109

C. Directly and closely related
Functions that are directly and

closely related to exempt work are
also exempt.110 This type of work
facilitates the performance of the
exempt work.111 It may consist of
physical or menial tasks.112 Ex-
amples given are “record keeping;
monitoring and adjusting machin-
ery; taking notes; using the com-
puter to create documents or pre-
sentations; opening the mail for the
purpose of reading it and making
decisions; and using a photocopier
or fax machine.”113 This regulation
should be consulted for a litany of
more specific examples of directly
and closely related work.

D. Use of Manuals
The Secretary has acknowl-

edged that highly skilled exempt
employees may need at times to
consult with technical manuals that
can be understood and applied only
by people with their particular
skill.114 This is distinguished from
those whose nonexempt work is
performed by relatively routine se-
lection of procedures from instruc-
tion manuals.115

E. Trainees
Employees in training to perform

white collar exempt positions are
not exempt unless they are actually
performing exempt work.116

F. Emergencies
An employee will not lose an ex-

emption if it is necessary for the
employee to perform nonexempt
work due to an emergency to avert
a threat to safety or a work stop-
page.117 Emergencies are rare
events that cannot be reasonably
anticipated.118 Examples of emer-
gencies in the regulations include a
mine superintendent who helps dig
out miners after an explosion; help-
ing with nonexempt work during a
period of heavy workload or to fill
rush orders; replacing an ill em-
ployee during the first day of illness;
and emergency (i.e. non-routine)
repair of equipment.119

G. Occasional tasks
The exemption is not lost where

the employee performs infrequently
occurring nonexempt tasks that
cannot feasibly be performed by
nonexempt employees where those
tasks are essential to the
individual’s performance of exempt
work.120

H. Combination exemptions
An employee who performs work

that is exempt in one classification
will not lose that exemption by vir-
tue of performing exempt work in
another classification.121 Thus, an
employee who performs work at
times that is administrative and at
other time work that falls under the
executive exemption will remain
exempt.122

I. Special provision for
employees of public agencies

Where a public agency has an
established pay system or policy
under which employees accrue per-
sonal leave and sick leave and that
policy requires a pay reduction for
less than one day of absence for
personal reasons, illness or injury,
the exemption will not be lost by vir-
tue of such a deduction if the em-
ployee voluntarily chooses not to
use accrued paid leave for the ab-
sence or where accrued leave is

exhausted.123 Neither will the ex-
emption be lost if the employee has
not asked to use the accrued leave
or if the employee has asked for
permission to use it and the request
has been denied.124
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Recent Supreme Court Decisions Bearing on the
Employment Relationship
By Donald J. Spero

Since the enactment of Title VII
of the 1964 Civil Rights Act, 42
U.S.C. §2000e et seq., along with
other legislation barring discrimina-
tion in employment on various
bases, the Supreme Court has on
many occasions decided highly sig-
nificant issues raised by those stat-
utes. The following is a summary of
a number of those cases along with
a brief discussion of their rationales.
For the purposes of this article, the
discussions are of necessity exces-
sively concise. The cases must be
examined in their entirety for a full
understanding of their implications.
It is hoped that the following will,
however, provide a useful quick ref-
erence and review of their holdings.

I. The Americans With Disabili-
ties Act (the “ADA”), 42 U.S.C

§12101 et seq.
A. In Toyota Motor Manufactur-

ing Co., Kentucky v. Williams,1 the
Supreme Court held that the plain-
tiff, who suffered from carpal tunnel
syndrome, was not substantially
limited in a major life activity where
she was restricted in performing
certain manual tasks.2 The Court
found that in determining if one is
disabled, a court must look not at
the specific disability.3 Rather, each
individual’s condition must be ana-
lyzed on a case by case basis.4 The
effects of a disability must be con-
sidered beyond an individual’s limi-
tations in the workplace.5 It held that
“to be substantially limited in per-
forming manual tasks, an individual
must have an impairment that pre-
vents or severely restricts the indi-
vidual from doing activities that are

of central importance to most
peoples lives. The impairment’s im-
pact must also be permanent or
long term.”6

Ms. William‘s condition “caused
her to avoid sweeping, to quit danc-
ing, to occasionally seek help dress-
ing, and to reduce how often she
plays with her children, gardens and
drives long distances.”7 Neverthe-
less the Court held that the plaintiff’s
limitations “did not amount to such
severe restrictions in the activities
that are of central importance to
people’s daily lives that they estab-
lish a manual task disability as a
matter of law.”8

B. In Sutton v. United Air Lines,
Inc.,9 the Court held that “the deter-
mination of whether an individual is
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disabled should be made with ref-
erence to measures that mitigate
the individual’s impairment, includ-
ing, in this instance eyeglasses and
contact lense.”10 The vision of each
of the plaintiffs, twin sisters, uncor-
rected was 20/200 or greater, al-
though it was correctable with
lenses to 20/20.11 United declined to
hire them as pilots, as the airline
required uncorrected vision of no
greater than 20/100 for that posi-
tion.12 Because their vision was nor-
mal with corrective measures, they
were held not to be disabled within
the meaning of the ADA.13

The Sutton court also held that an
individual’s being disabled from per-
forming one job or a limited class of
jobs does not necessarily bring that
person within the protection of the
ADA.14 “When the major life activity
under consideration is that of work-
ing, the statutory phrase ‘substan-
tially limits’ requires, at a minimum,
that plaintiffs allege they are unable
to work in a broad class of jobs.”15

C. Murphy v. United Parcel Ser-
vice, Inc.,16 and Albertson’s, Inc,.
v. Kirkingburg,17 were decided on
the same day as Sutton, and like
Sutton, limited recovery under the
ADA. The plaintiff in Murphy was a
mechanic who suffered from hyper-
tension, which was controlled by
medication.18 He was dismissed
from his job at United Parcel Ser-
vice, Inc., which required him to
drive trucks.19 He was unable to
obtain the required Department of
Transportation (“DOT”) certification
for his job because he was clinically
diagnosed with high blood pres-
sure.20 As in Sutton, the Court found
that Mr. Murphy did not meet the
ADA definition of “disabled” be-
cause, with mitigating measures, he
was not substantially limited in per-
forming any major life activities.21

The Court further found that he was
not “regarded as disabled” from the
major life activity of working as he

was only regarded as being unable
to perform a job that required DOT
certification.22 There were many
other jobs, including mechanic jobs,
that Mr. Murphy was capable of per-
forming.23

The plaintiff in Kirkingburg had a
vision problem that prevented him
from obtaining the DOT certification
necessary to perform his job as a
truck driver for Albertsons.24 His vi-
sion in one eye was 20/200 and not
correctable leaving him effectively
with monocular vision.25 He was
fired after his condition was discov-
ered.26 The court found that
Kirkingburg was not a person with
a disability within the meaning of the
ADA.27 Monocular vision will not in
every case be a substantial limita-
tion on the major life activity of see-
ing.28 In determining whether there
is a substantial limitation, consider-
ation must be given to any manner
in which an individual is able to com-
pensate for the condition.29 The ex-
istence of disabilities must be as-
sessed on a case by case basis to
determine their degree and impact
on a given individual.30

Subsequent to his discharge, Mr.
Kirkingburg obtained a waiver of the
DOT requirement and was able to
obtain his certification.31 The Court
gave no weight to the waiver.32 It
described the procedure for obtain-
ing a waiver a failed experiment of
the DOT in which Albertson’s, Inc.
was not required to participate.33

D. U.S. Airways, Inc. v. Barnett,34

a Title I case, is the first case in
which the Court has articulated
views regarding the burdens of
proof on the reasonableness of an
accommodation. The accommoda-
tion sought by the plaintiff was a
reassignment to a position to which
he was not entitled under the
employer’s seniority system.35 The
seniority system was created by the
employer rather than in a collec-
tively bargained union contract.36

Reversing an en banc decision of
the Ninth Circuit, the Court found
that “the seniority system will pre-

vail in the run of cases.”37 The Court
placed the burden of showing rea-
sonableness on the plaintiff, finding
that the ADA “does not require proof
on a case by case basis that a se-
niority system should prevail.”38 A
plaintiff may prevail in the face of a
seniority system if the plaintiff can
establish special circumstances.39

One such special situation might be
a showing that frequent exceptions
have been made in the past lead-
ing to other workers not having a
reasonable expectation of benefit-
ing by virtue of their seniority.40

E. In Buckhannon Board & Care
Home, Inc. v. West Virginia Dept.
of Health and Human Re-
sources,41 the plaintiffs challenged
the West Virginia self-preservation
law as being in violation of the Fair
Housing Amendments Act of 1988
(the “FHAA”) and Title II of the
ADA.42 The subject state law prohib-
ited the care home from housing
those who were unable to remove
themselves in case of imminent
danger such as fire.43 During the
pendency of the suit, the state leg-
islature revoked the self-preserva-
tion statute.44 The suit was then dis-
missed on the defendant’s motion.45

Title II entitles the prevailing party
to recover attorney’s fees.46 The
plaintiffs argued entitlement to an
award of attorney’s fees on the
“catalyst theory.”47 They contended
that they were the prevailing party
as their suit was the catalyst for the
revocation of the statute that
brought the state into compliance
with the law.48 The Court rejected
the catalyst theory, finding that to be
a prevailing party, it is necessary to
obtain a judgment on the merits or
a court-ordered consent decree.49

The plaintiffs in Buckhannon ob-
tained no court-ordered relief.50 The
plaintiffs might have been consid-
ered to be the prevailing party only
if there had been a money judgment
or some basis for the court to retain
jurisdiction to supervise a settle-
ment.
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The Buckhannon decision may
give defendants in varied types of
employment suits an opportunity to
avoid paying plaintiff’s attorney’s
fees by voluntary and uncondition-
ally giving relief to a plaintiff and
convincing the court that no super-
vision is necessary to assure future
compliance.

F. The ADA specifically states that
one whose condition poses a threat
to the health and safety of others
may not be a qualified person with
a disability.51 In Chevron U.S.A., Inc.
v. Echazabal,52 the Supreme Court
held that an employer is not re-
quired to hire one where the work
would pose a threat to that
individual’s own health or safety.53

The Court upheld the EEOC regu-
lation, 29 C.F.R. §1630.15(b)(2),
which goes beyond the specific lan-
guage of the statute.54 It requires
that to be a qualified person with a
disability, “an individual shall not
pose a direct threat to the health or
safety of the individual or others in
the workplace.”55 The Court also
pointed out that 42 U.S.C.
§12113(a) allows “qualifications
standards” that are “job related and
consistent with business necessity”
where reasonable accommodation
will not eliminate the difficulty posed
by the condition.56

G. Reversing the Ninth Circuit, the
Court in Raytheon Co. v.
Hernandez,57 upheld the employer’s
refusal to re-hire a long service
employee who had been dismissed
for substance abuse and was there-
after rehabilitated.58 The refusal was
based on the company’s unwritten
policy of not rehiring employees dis-
missed for misconduct.59 Applying
the McDonnell Douglas burden-
shifting order and allocation of
proofs, the Court found this policy
to be a neutral and thus non-dis-
criminatory reason for its actions
and not a per se violation of the

ADA.60 The case was remanded to
the state court for further proceed-
ings, presumably to allow the plain-
tiff to try to prove that the employer’s
articulated reason for not rehiring
him was a pretext.61 The Court held
that the Ninth Circuit erred in find-
ing that the employer’s policy had a
disparate impact on rehabilitated
substance abusers who are pro-
tected by the ADA.62 The Court
found this reason to be in error as it
had not been timely raised by the
employer in the district court pro-
ceedings.63 It did not rule on
whether disparate impact was or
was not a valid theory for the em-
ployee to assert his claim.64

II. Estoppel Under the Americans
With Disabilities Act

In Cleveland v. Policy Manage-
ment Systems Corp.,65 after the
plaintiff, who was severely disabled
by a stroke, was fired from her job,
she applied for and received Social
Security Disability Benefits
(“SSDI”).66 In order to receive SSDI,
she was required to establish that
she was disabled from gainful em-
ployment.67 She subsequently sued
her employer under the ADA claim-
ing that the company failed to ac-
commodate her disability.68 The
employer contended that, being dis-
abled, she was estopped from
claiming that she could perform the
essential functions of her job with or
without reasonable accommodation
which is a prerequisite for recovery
under the ADA.69

In finding for the plaintiff, the
Court reasoned that one is not
barred from receiving SSDI if the
person requires an accommoda-
tion to perform her work.70 The
plaintiff could truthfully state that
she was disabled for purposes of
SSDI.71 Accommodation is not in-
volved in the Social Security Act
definition of the term disabled as it
is in the ADA.72 There is no per se
inconsistency in claiming SSDI and
claiming an ability to perform a job
with a reasonable accommoda-
tion.73

III. Sexual Harassment
A. One of the more frequently liti-
gated issues in cases alleging
sexual harassment in violation of
Title VII of the 1964 Civil Rights Act,
42 U.S.C. §2000e, et seq, is
whether employer should be held
liable for the offending conduct. In
cases decided on the same day,
Faragher v. City of Boca Raton,74

and Burlington Industries, Inc. v.
Ellerth,75 the Supreme Court pro-
vided guidelines for answering this
question where the sexual harass-
ment is committed by an
employee’s immediate supervisor
or one who is successively higher
in the chain of command. The Court
held that “a tangible employment
action taken by an employer be-
comes for Title VII purposes the act
of the employer.”76 The Court then
proceeded to render the draconian
ruling that “[n]o affirmative defense
is available, however, where the
supervisor’s harassment culmi-
nates in a tangible employment ac-
tion, such as discharge, demotion,
or undesirable reassignment.”77

The Court treated claims of a
sexually “hostile environment” dif-
ferently from those is which there is
a tangible employment action. Hos-
tile environment sexual harassment
can be the result of conduct such as
“[u]nwelcome sexual advances, re-
quests for sexual favors, and other
verbal or physical conduct of a
sexual nature.”78 Under Ellerth, the
employer can prevail where a hos-
tile environment based on sexual
harassment is shown to exist only if
it fulfills the conditions of an affirma-
tive defense set out by the Supreme
Court. The employer must prove by
a preponderance of evidence that
“the employer exercised reasonable
care to prevent and correct promptly
any sexually harassing behavior,
and that the plaintiff employee un-
reasonably failed to take advantage
of any preventative or corrective
opportunities provided by the em-
ployer or to avoid harm otherwise.”79

Thus, the Court expanded the liabil-
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ity of an employer for a supervisor’s
hostile environment sexual harass-
ment, but it fell short of imposing per
se liability by allowing the affirma-
tive defense.

B. Farragher and Ellerth left open
questions as to what, short of dis-
charge, demotion and undesirable
assignment constitutes a tangible
employment action. The Supreme
Court answered one such question
in Pennsylvania State Police v.
Suders.80 There, it found that a hos-
tile environment created by a super-
visor that leads to a constructive dis-
charge may constitute a tangible
employment action.81 Writing for an
eight to one majority Justice
Ginsburg said it best:

to establish “constructive dis-
charge,” the plaintiff must ...
show that the abusive working
environment became so intoler-
able that her resignation quali-
fied as a fitting response. An
employer may defend against
such a claim by showing both (1)
that it had installed a readily ac-
cessible and effective policy for
reporting and resolving com-
plaints of sexual harassment,
and (2) that the plaintiff unrea-
sonably failed to avail herself of
that employer-provided preven-
tive or remedial apparatus. This
affirmative defense will not be
available to the employer, how-
ever, if the plaintiff quits in rea-
sonable response to an em-
ployer-sanctioned adverse ac-
tion officially changing her em-
ployment status or situation, for
example, a humiliating demotion,
extreme cut in pay, or transfer to
a position in which she would
face unbearable working condi-
tions.82

Thus, where an employee justifi-
ably resigns due to a hostile work
environment, there is a tangible
employment action, but the em-

ployer may invoke the Farragher/
Ellerth affirmative defense, unlike in
other instances of tangible employ-
ment actions.83 However, where the
constructive discharge is the conse-
quence of an official act of the em-
ployer such as demotion or reduc-
tion in compensation the employer
may not avail itself of that affirma-
tive defense.84

C. Settling an issue on which the
federal appellate courts had dif-
fered, the Court in Oncale v.
Sundowner Offshore Services,
Inc.85 ruled that same-sex harass-
ment was actionable sex discrimi-
nation under Title VII of the Civil
Rights Act of 1964.86 This ruling is
applicable even where the com-
plained of conduct is not motivated
by sexual desire.87

The decision is also notable for
Justice Scalia’s admonition that
Title VII is not to be invoked as a
“code of civility in the workplace.”
He stated that

the statute does not reach genu-
ine but innocuous differences in
the ways men and women rou-
tinely interact with members of
the same sex and of the oppo-
site sex. The prohibition of ha-
rassment on the basis of sex re-
quires neither asexuality nor an-
drogyny in the workplace; it pre-
vents only behavior so objec-
tively offensive as to alter the
‘conditions’ of the victim’s em-
ployment.88

IV. Burdens of Proof
A. Reeves v. Sanderson Plumb-
ing Products, Inc.,89 was an Age
Discrimination In Employment Act
(“the ADEA”) discharge case in
which the Court decided that, gen-
erally, a plaintiff needs merely to
prove that the defendant’s proffered
neutral reason for its action is
pretextual to withstand a judgment
as a matter of law.90 It held that the
appellate court erred in assuming
that “a prima facie case of discrimi-
nation, combined with sufficient evi-

dence for the trier of fact to disbe-
lieve the defendant’s legitimate,
nondiscriminatory reason for its de-
cision, is insufficient as a matter of
law to sustain a jury’s finding of in-
tentional discrimination.”91

In Reeves, the Court found that
in most cases, “pretext plus” is not
necessary for a plaintiff to get to a
jury.92 However, the Court held out
the possibility that in some cases
more would be required than show-
ing that the defendant’s articulated
reason is unworthy of belief.93 If it is
evident that the employer gave a
false reason for its explanation to
cover up some reason other than
discrimination it might be that “no
rational factfinder could conclude
that the action was discrimina-
tory.”94 In her concurring opinion,
Justice Ginsburg “anticpate[d] that
such circumstances will be uncom-
mon.”95

B. In Desert Palace, Inc. v.
Costa,96 the Court ruled that
amendments to Title VII by the 1991
Civil rights act made inapplicable
Justice O’Connor’s oft relied-on
observation that direct evidence of
discrimination is necessary before
a discrimination case will be ana-
lyzed on a mixed motive basis.97

When a case proceeds under the
commonly-applied McDonnell Dou-
glas burden shifting standard, the
employer is required merely to state
and not to prove that its actions
were based on neutral consider-
ations.98 When the defendant does
so, the plaintiff has the often insur-
mountable burden of proving that
the employer’s stated reasons are
a pretext for discrimination.99 A
plaintiff who is able to produce suf-
ficient evidence of discrimination
escapes this burden by establishing
that even though the employer had
a non-discriminatory reason for its
actions, discrimination also played
a role.100 In such a case, it is said
that there is a mixed motive for the
employer’s actions.101 The burden of
proof then shifts to the employer to
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prove it would have made the same
decision in the absence of discrimi-
natory motives.102 This is, of course,
more difficult than merely stating a
non-discriminatory reason.

Writing for the Court, Justice Tho-
mas observed that, historically, cir-
cumstantial evidence has been en-
titled to no less dignity than direct
evidence.103 It should be allowed to
establish a mixed motive.104 “Smok-
ing gun” direct evidence is no longer
required to shift the burden of proof
to the employer.105

V. Employer Mandated
Arbitration of Employment
Claims
A. In Gilmer v. Interstate/Johnson
Lane Corp.,106 the Court found the
arbitration clause in the “U-4” form
used in the securities industry to be
enforceable under the Federal Ar-
bitration Act107 (the “FAA”) to bar a
judicial action under the ADEA.108

The Court reaffirmed its view that
statutory claims may be subject to
an arbitration agreement that is en-
forceable under the FAA.109 This
decision was a departure but prob-
ably not a complete reversal of the
Court’s reasoning in Alexander v.
Gardner-Denver.110 There, the Court
held that an employee whose claim
had been decided in binding arbitra-
tion pursuant to the arbitration
clause in a collective bargaining
agreement was not barred from pur-
suing a judicial remedy under Title
VII.111

Gilmer left an important question
unresolved. The FAA provides that
“nothing herein contained shall ap-
ply to contracts of employment of
seamen, railroad employees, or any
other class of workers engaged in
foreign or interstate commerce.”112

Traditionally, the term “interstate
commerce” has been broadly con-
strued to embrace activities with
very minimal connection to inter-
state commerce.113 It would include
the activities of employees covered

by such statutes as Title VII and the
ADEA. The U-4, however, is not
strictly a “contract of employment.”
It is required to be signed by cus-
tomers of security firms as well as
by their employees.114 Therefore, it
was not necessary for the Court to
decide in Gilmer whether the FAA
excluded only transportation work-
ers or whether it was inapplicable to
all employees who would ordinarily
be found to engage in interstate
commerce.

B. The Supreme Court resolved the
question left open in Gilmer in Cir-
cuit City Stores, Inc. v. Adams.115 In
Circuit City, the Court held that the
FAA made arbitration provisions in
employment contracts enforceable
as to statutory claims except for
those involving transportation work-
ers.116 Writing for a 5-4 majority, Jus-
tice Kennedy noted that the specific
categories excluded from the cov-
erage of the FAA were already
clearly within the control of Con-
gress to regulate.117 When the stat-
ute was enacted, Congress had al-
ready passed legislation relating to
the arbitration of seamen’s employ-
ment disputes and the Railway La-
bor Act was being considered for
passage.118 Justice Kennedy wrote
that “[i]t is reasonable to assume
that Congress excluded ‘seamen’
and ‘railroad employees’ from the
FAA for the simple reason that it did
not wish to unsettle established or
developing statutory dispute resolu-
tion schemes covering specific
workers.”119

C. The decision in Wright v. Uni-
versal Maritime Service Corp.,120

negates requiring arbitration of
statutory discrimination claims un-
der the general arbitration clause in
a collective bargaining agree-
ment.121 The plaintiff in Wright was
not required to pursue his rights
under the ADA by arbitration al-
though the collective bargaining
under which he was covered. That
agreement provided that “...no pro-
vision or part of this Agreement shall

be violative of any Federal or State
Law.” The Court found that this lan-
guage was not a specific waiver of
the plaintiff’s right to assert an ADA
claim in court. The Court required
that such a waiver be “clear and
unmistakable.” 525 U.S. at.82. Fol-
lowing the reasoning of the Court it
is not certain whether any language
can be written into a collective bar-
gaining agreement that will waive
the right to a judicial forum for a
statutory claim. If so that language
would need to be sufficiently explicit
to leave no room for doubt.

D. The Court restricted the effi-
cacy of employer mandated arbitra-
tion of statutory employment claims
in EEOC v. Waffle House, Inc., 534
U.S. 279 (2002). There it held that
an agreement to arbitrate between
an employer and an employee does
not bar the EEOC from suing an
employer under the ADA, and by
implication under Title VII, for mon-
etary and other specific relief for
such an employee. The Court rea-
soned that the statute empowers
the EEOC to sue and it can not be
deprived of that right by an arbitra-
tion agreement to which it is not a
party. It pointed out that the statute
“...specifically grants the EEOC ex-
clusive authority over the choice of
forum and the prayer for relief once
a charge has been filed.” 534 U.S.
at 298. The Court observed that in
an action brought by the EEOC the
same defenses are assertable
against the agency as against a
party. An employer would be able to
assert failure of the individual to
mitigate damages or setoff for any
sums the individual may have re-
covered on his own with respect to
the claim.

E. In Green Tree Financial Cor-
poration v. Randolph, 531 U.S. 79
(2000) the Court held that an arbi-
tration clause in a financing contract
was enforceable despite the fact
that it did not indicate which party
would be responsible for which ar-
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bitration related costs. Randolph
claimed that the costs of arbitration
might prevent her from vindicating
her rights. The court held that arbi-
tration clauses that may require a
party to pay arbitration costs are not
per se invalid. It ruled that “... a party
seeking to invalidate an arbitration
agreement on the ground that arbi-
tration would be prohibitively expen-
sive bears the burden of showing
the likelihood of incurring such
costs.” Id. at 94

F. The recent five to four Su-
preme Court decision in Green Tree
Financial Corp. v. Bazzle, ___ U.S.
____ (2003) demonstrates the pos-
sibility that class actions may be
heard by an arbitrator. That case
involved actions by borrowers
against a lender under contracts
requiring in part that “All disputes,
claims or controversies arising from
or relating to this contract or the re-
lationship which result from this
contract ... shall be resolved by
binding arbitration selected by us
with the consent of you.” The Su-
preme Court of South Carolina ruled
that since the contracts were silent
on arbitration of class claims, such
claims were arbitrable. The Su-
preme Court had jurisdiction to ac-
cept the appeal under the Federal
Arbitration Act. The Court held that
whether the contract prohibited ar-
bitration of class claims was an is-
sue of contract interpretation which
was for the arbitrator to decide and
not the court. The Court observed
that only certain “gateway” matters
are to be decided by a court. These
would include such questions as
whether the parties have entered
into a binding arbitration contract or
whether their arbitration agreement
applies to the matter in issue. How-
ever the question of whether the
arbitration clause in question ap-
plies to a class action is a matter of
contract interpretation which arbitra-
tors are well suited to decide. The

moral of the story is for the drafter
of an arbitration clause to determine
whether or not the client wants class
claims to be subject to arbitration
and specifically set forth that pref-
erence in the contract.

In response to Green Tree Finan-
cial Corp. v. Bazzle the American
Arbitration Association has drafted
supplementary rules for class action
arbitrations that are available on its
website, www.adr.org.

VI. Limitations of Actions
 A. In National Railroad Pas-

senger Corporation v. Morgan,
536 U.S. 101 (2002) (the “Amtrak”
case) the Supreme Court continued
to hold that to be timely a charge
must be filed with the EEOC within
180/300 days of a discrete retalia-
tory or discriminatory act. The plain-
tiff averred that he had been subject
to ongoing racial harassment as
well as to discrete discriminatory
acts such as disparate discipline
during the entire course of his em-
ployment. The court held that
“...Each discrete discriminatory act
starts a new clock for filing charges
alleging that act. The charge, there-
fore, must be filed within the 180-
or 300- day time period after the dis-
crete discriminatory act occurred.”
536 U.S. at 113.

On the other hand the Court
found that hostile environment
claims can be continuing violations.
In such a case the employer may be
subject to liability for related discrete
acts committed more than 180/300
days prior to the plaintiff’s filing an
administrative charge with the
EEOC if at least one act was com-
mitted within the filing period. The
Court reasoned that hostile environ-
ment is one unlawful employment
practice which is committed over a
period of time. It may consist of dis-
crete acts which do not by them-
selves constitute a violation. 535
U.S. at p. 117, 118.

B. In Edelman v. Lynchburg Col-
lege 122 S.Ct. 1145, 1152 (2002)
the Supreme Court recently found

the EEOC “relation back” regulation
to be “... unassailable .” That regu-
lation, 29 CFR §1601.12(b), allows
a charge to “...be amended to cure
technical defects or omissions, in-
cluding failure to verify the charge,
or to clarify or amplify allegations
made therein.” Amendments, in-
cluding those with additional allega-
tions of unlawful employment prac-
tices “...related to or growing out of
the subject matter of the original
charge will relate back to the date
that the charge was first received.”

Edelman had faxed an unverified
letter to the EEOC within the appli-
cable filing period and later filed a
verified charge outside of the filing
period. The Court held that his
charge was timely. The filing of the
verified charge related back to the
date of the timely filing of the initial
complaint. See also Sanchez v.
Standard Brands where the Fifth
Circuit held that the scope of a judi-
cial action under Title VII “... is lim-
ited to the ‘scope’ of the EEOC in-
vestigation which can reasonably
be expected to grow out of the
charge of discrimination.” 431 F.2d
455, 466 (5th Cir. 1970). (internal ci-
tation omitted) The action “...may
encompass any kind of discrimina-
tion like or related to allegations
contained in the charge and grow-
ing out of such allegations during
the pendency of the case before the
Commission.” 431 F.2d at 466 quot-
ing King v. Georgia Power Co., 295
F. Supp. 943, 947 (N.D. Ga. 1968).
The plaintiff had filed a timely
charge on the EEOC form on which
she checked off the check block in-
dicating discrimination on the basis
of sex. After the time for filing she
amended the charge to include na-
tional origin discrimination. The
court ruled that the amendment was
timely having related back to the
original filing.

C. Jones v. R. R. Donnelly & Son
Co. ___ U.S. ___ (2004). Prior to
the enactment of 28 U.S.C. §1658
on December 1, 1990 the limitation
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period for filing civil actions under
federal statutes that had no limita-
tions of their own was the most
analogous limitation period of the
state in which the action arose.
Goodman v. Lukens Steel Co., 482
U.S. 656, 660 (1987). Section 1658
provides that the limitation period for
filing suit under a federal statute
enacted after its effective date is
four years, if a limitation period is not
otherwise provided. In.Donnelly the
Court held that the four year limita-
tion period in section 1658 applies
to federal statutes that were en-
acted prior to December 1, 1990 but
amended thereafter.

Donnelly was a race discrimina-
tion action brought under 42 U.S.C.
§1981, a post Civil War statute first
enacted in 1866. It provides that all
citizens shall have the right to make
and enforce contracts as that af-
forded to white citizens. It is com-
monly invoked in race discrimina-
tion actions as, unlike Title VII, it
does not require timely exhaustion
of administrative remedies. The
Supreme Court severely limited the
applicability of section 1981 in its
decision in Patterson v. McLean
Credit Union, 491 U.S. 164 (1989).
The Court held that 1981 protection
only extended to the making of a
contract. It did not apply to discrimi-
natory acts that occurred after the
formation of the contract, i.e. after
hiring. Thus no action could be
brought under 1981 for creating a
racially hostile environment, demo-
tion, refusal to promote or dis-
charge. Congress addressed this
decision in the 1991 Civil Rights Act
with the passage of 42 U.S.C.
1981(b). The amendment defined
the right “to make and enforce con-
tracts” to include “...the making, per-
formance, modification, and termi-
nation of contracts, and the
enjoyment of all benefits, privileges,
and terms, and conditions of the
contractual relationship.”

The suits of the plaintiffs in

Donnelly would have been time
barred under the applicable Illinois
limitation period which was two
years, but they were timely under
section 1658. The Court found that
the post 1990 amendment that
added section 1981(b) constituted
a post section 1658 enactment
thereby making the four year limita-
tion period applicable.

VII. The Age Discrimination
in Employment Act (the
“ADEA”) - 29 U.S.C. §621 et
seq.

A. O’Connor v. Consolidated
Coin Caterers Corp. 517 U.S. 308
(1996) was an ADEA action brought
by a plaintiff who was 56 years old
when he was discharged by his
employer. He was replaced by an
individual who by virtue of being 40
years old was also within the age
group protected by the ADEA, al-
though just barely. The Court held
that being replaced by one outside
of the protected age group is not an
element of a McDonnell Douglas
prima facie case. The Court stated
that “The fact that someone in the
protected class has lost out to an-
other person in the protected class
is ... irrelevant so long as he has lost
out because of his age.” 517 U.S.
at p. 312. (emphasis in the original).

B. The plaintiffs in General Dy-
namics Land Systems, Inc. v. Cline
___ U.S. ___ (2004) complained of
a change in company policy under
its collective bargaining agreement
with their union which eliminated
future retirement health benefits for
employees who were then under
50. They complained of “reverse
age discrimination.” Overruling an
EEOC regulation, 29 C.F.R
§1625.2(a), that supported the
plaintiffs’ position the Court held that
the ADEA does not bar favoring
older persons over those who are
younger. It found the EEOC inter-
pretation to be “clearly wrong.” The
Court looked to the legislative his-
tory of the act which showed that
discussions of the legislation in

Congress focused on the needs of
older workers.

VIII. The Family and Medical
Leave Act (the “FMLA”) - 29
U.S.C. §2601 et seq.

The recent Supreme Court deci-
sion in Ragsdale v. Wolverine World
Wide, Inc. 122 S.Ct. 1155 (March
19, 2002) limited the power of the
Secretary of Labor (the “Secretary”)
to promulgate rules under the Fam-
ily and Medical Leave Act (the
“FMLA”), 29 U.S.C. §2601 et seq.
The Court held that the Secretary
exceeded her power by promulgat-
ing a regulation, 29 CFR §825.
700(a). Under that regulation “If an
employee takes paid or unpaid
leave and the employer does not
designate the leave as FMLA leave,
the leave taken does not count
against an employee’s FMLA en-
titlement.” The Court reasoned that
enforcement of the regulation could
result in an employee receiving
more than the 12 weeks of leave in
a year that was authorized by Con-
gress.

IX. Pleading
The Supreme Court decision in

Swierkiewicz v. Sorema, 534 U.S.
506 (2002) rejected the reasoning
of lower court decisions which im-
posed a pleading burden on dis-
crimination plaintiffs greater than
that required by Federal Rule of
Civil Procedure 8(a)(2). That rule
requires a complaint to contain no
more than “... a short and plain
statement of the claim showing that
the pleader is entitled to relief.” The
Court ruled that discrimination com-
plaints need not state facts that
demonstrate the existence of a
McDonnell Douglas prima facie
case in order to withstand a Rule
12(b)(6) Motion to Dismiss.

The Court held that the
McDonnell Douglas prima facie
case “...is an evidentiary standard
and not a pleading requirement.”
534 U.S. at 510. It reasoned that the
elements required to prove a case
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of discrimination by circumstantial
evidence, as set forth in the
McDonnell Douglas, are not appli-
cable in every discrimination case.
Proof may be made by direct evi-
dence which might be uncovered
after the initial pleading stage in dis-
covery. Id. The Court would not re-
quire a plaintiff to plead more facts
than it might be necessary to prove.
Such would be inconsistent with the
simplified pleading requirements of
Rule 8(a)(2). Id. The Court pointed
to the availability of discovery to
avoid surprise.

X Retaliation
Clark County School District v.

Breeden, 532 U.S. 268 (2001). The
plaintiff complained of the reaction
of her supervisor and a co-worker
to a statement in an employee’s
psychological evaluations they
were reviewing in the course of their
work. The evaluation indicated that
an employee had stated to a co-
worker that “I hear that making love
to you is like making love to the
Grand Canyon.” There were chuck-
les and a comment by the supervi-
sor to the plaintiff that he did not
know what the statement means.
The plaintiff claimed that she suf-
fered retaliatory adverse action be-
cause of her complaint of sexual
harassment.

In finding that there was no merit
to the plaintiff’s claim the Court ob-
served that “No reasonable person
could have believed that the single
incident recounted above violated
Title VII’s standard [of severity and
pervasiveness necessary to consti-
tute sexual harassment].” 532 U.S.
at 271. The holding of the court is
that there is no retaliation where
adverse employment action is taken
after a complaint of a violation of
Title VII where the plaintiff does not
have a good faith, reasonable be-
lief that the conduct complained did
in fact violate the statute.

To establish retaliation an em-

ployee must demonstrate (1) that he
or she engaged in protected con-
duct, (2) that an adverse employ-
ment action was taken against the
employee and (3) that the adverse
action and the protected conduct
are not wholly unrelated, i.e. that
there is a causal connection be-
tween them. The causal connection
is often established by showing
temporal proximity between the
time of the protected conduct and
the taking of the adverse action. The
Court commented with approval
about lower court cases ruling on
temporal proximity to establish
causal connection that required that
proximity to be “very close.” The
Court cited cases holding respec-
tively that four months and 20
months are not sufficiently close to
constitute temporal proximity.

XI. The Fair Labor Standards
Act (the “FLSA”) 29 U.S.C.
§201 et seq.

Breuer v. Jim’s Concrete of
Brevard, Inc., 123 S. Ct. 1882
(2003). Although the FLSA was first
enacted in 1938 it was not until 2003
that the Supreme Court had occa-
sion to consider whether an action
under that statute filed in state court
could properly be removed by the
defendant to federal court. The
Court held that it could.

The federal removal statute pro-
vides that “... except as other-
wise provided by Act of Con-
gress any civil action brought in
a State court of which the dis-
trict court of the United States
have original jurisdiction, may be
removed by the defendant or the
defendants, to the district court
of the United States for the dis-
trict and division embracing the
place where the action is pend-
ing.” 29 U.S.C. §1441(a). The
FLSA allows that an action “...
may be maintained against any
employer ... in any federal or
state court of competent jurisdic-
tion.” 29 U.S.C. §216(b) Since
the federal courts have original

jurisdiction in FLSA actions the
removal statue permits their re-
moval from state court to federal
court. After the defendant in
Breuer removed the case from
the state court in which it was
filed to federal court the plaintiff
argued the removal was im-
proper. He contended that the
word “maintained” in the FLSA
means that once a case is filed
in state court it can be retained
there by the plaintiff until its con-
clusion.

In rejecting the plaintiffs argu-
ment the Court noted that “maintain”
is an ambiguous word which must
be considered in the context in
which it is used. When used in ref-
erence to legal actions it commonly
means to “bring” or to “file.” The
Court also pointed out that there are
many statutes in which Congress
has barred the removal of certain
types of action to federal court.
Where it has done so it has used
precise language prohibiting re-
moval. If it had intended that FLSA
actions could not be removed it
would have done so unambigu-
ously.

XII. Undocumented Workers
Hoffman Plastic Compounds,

Inc. v. National Labor Relations
Board, 535 U.S. 137 (2002) in-
volved an employer who committed
an unfair labor practice when it fired
one Jose Castro for supporting a
union. Mr. Castro was an undocu-
mented alien who illegally obtained
his employment with false docu-
ments. Subsequent to his dismissal
he did not obtain legal entry into the
United States. In awarding relief
against the employer the N.L.R.B.
(the “Board”) ordered the employer
to pay Mr. Castro lost wages from
the date of his dismissal until the
date it learned of his illegal status.

The Court reversed the Board’s
decision finding that awarding back
pay to an undocumented alien con-
flicts with the policy of the Immigra-
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tion Reform and Contol Act of 1986
(“IRCA”). The Court stated that:

... allowing the Board to award
backpay to illegal aliens would
unduly trench upon explicit statu-
tory prohibitions critical to federal
immigration policy, as expressed
in IRCA. It would encourage the
successful evasion of apprehen-
sion by immigration authorities,
condone prior violations of the
immigration laws, and encour-
age future violations. However
broad the Board’s discretion to
fashion remedies when dealing
with the NLRA, it is not so un-
bounded as to authorize this sort
of an award.

535 U.S. 151-52
The denial of backpay did not

preclude the Board from imposing
other remedies. The Court did not
question the propriety of requiring
the employer to post notices advis-
ing the employees of their rights nor
did it question other sanctions that
may be imposed by the Board. The
application of this doctrine to the
various federal employment dis-
crimination statutes and to the FLSA
is yet to be fleshed out. It is not un-
likely that an employer may be sub-
ject to penalties other than backpay

for violating employment statutes.
Injunctive relief and awards to plain-
tiffs of attorneys fees might result.
Additionally on its facts Hoffman
Plastics only applied to pay for work
not performed. It does not necessar-
ily preclude the award of compen-
satory damages for personal inju-
ries. Neither did the case deal with
the situation where an undocu-
mented employee has been paid for
work already performed at a rate
that is discriminatory in comparison
with the compensation paid for like
work to one who is not in the
individual’s protected group.

XIII. Immunity of States to
Damage Suits by Individuals

The Eleventh Amendment to the
United States Constitution prohibits
suits for money damages by indi-
viduals against states and their
agencies. Congressional legislation
will override that immunity only if
Congress states its intention to do
so in unmistakable terms and only
if it does so pursuant to a properly
invoked power. Subsequent to the
adoption of the Eleventh Amend-
ment, the Fourteenth Amendment
was adopted granting individuals
the right to due process and equal
protection under the law. That
Amendment grants Congress the
power to enact legislation to enforce
those rights.122 That power is the
only authority under which Con-
gress is authorized to enact legisla-
tion that will override state immunity.
Seminole Tribe of Florida v. Florida,
517 U.S. 44 (1996). In order to ef-
fectively abrogate state immunity
“There must be a congruence and
proportionality between the injury to
be prevented or remedied and the
means adopted to that end.” City of
Boerne v. Flores, 521 U.S. 507, 520
(1997)

The Court has decided a number
of cases under statutes granting
employees rights that deal with
whether an individual may sue a
state or its agencies under those
statutes. Generally the Court has
not questioned the intention of Con-

gress to override Eleventh Amend-
ment. The cases have largely
turned on the question of Congress’
power. That power has been found
to exist only where Congress has
established that there is a history of
state denial of the right sought to be
protected by the statute. The exer-
cise of that power must be congru-
ent and proportional to that right.
With considerable consistency a
five to four majority of the Court in
recent years has upheld state im-
munity. The following are brief sum-
maries of the issues and the out-
come of some of the cases.

A. Fitzpatrick v. Bitzer, 427 U.S.
445 (1976) In Fitzpatrick v. Bitzer,
427 U.S. 445 (1976). the Court con-
sidered a Title VII discrimination
action filed against the state on be-
half of all active and retired male
employees of the state of Connecti-
cut. The plaintiffs alleged that the
state’s statutory retirement program
discriminated against them on the
basis of sex. State employees had
been brought under the coverage of
Title VII by the changes in the defi-
nitions in the 1972 amendments.123

In Fitzpatrick, the Court found
Title VII was enacted pursuant to
Section 5 of the Fourteenth Amend-
ment, which granted Congress the
power to enforce the provisions of
that Amendment by “appropriate
legislation.”124 The Court reasoned
“[w]hen Congress acts pursuant to
§5, not only is it exercising legisla-
tive authority that is plenary within
the terms of the constitutional grant,
it is exercising that authority under
one section of a constitutional
Amendment whose other sections
by their own terms embody limita-
tions on state authority.” Id. at 456.

B. In Alden v. Maine, 527 U.S. 76
(1999). a five-Justice majority of the
Court left no doubt that it would find
Congress did not have the power to
remove state immunity to FLSA ac-
tions by individuals in federal court.
See 527 U.S. at 749-50. In Alden,
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state employees tried to maintain an
FLSA action against Maine in a
court of that state. They argued that
the state court was required by the
Supremacy Clause to entertain their
action. Id at 731. In holding that
Congress was without power under
the Supremacy Clause to abrogate
the immunity of a state to suit in its
own courts, the Court was not re-
quired to rule on Eleventh Amend-
ment immunity in federal court.
However, the arguments in both the
majority opinion and the dissent
were the same as those that have
been advanced in support of their
respective positions in Eleventh
Amendment cases. Clearly, the
present majority would not allow an
FLSA action to proceed against a
state in federal court. Id.

C. In Kimel v. Florida Board of
Regents, 528 U.S. 62 (2000) the
Court found Congress had articu-
lated its intention to abrogate states
Eleventh Amendment immunity to
suits by individuals under the ADEA
but its doing so was not a proper
exercise of the authority granted to
it under Section 5 of the Fourteenth
Amendment. The Court found that
the act failed the congruence and
proportionality test. The Court rea-
soned that “... the substantive re-
quirements the ADEA imposes on
state and local governments are dis-
proportionate to any unconstitutional
conduct that conceivably could be
targeted by the Act.” 528 U.S. at 83.
The Court further found that in en-
acting the ADEA Congress did not
established that there was a pattern
of state violations of the equal pro-
tection clause by discriminating
against people because of age. “A
review of the ADEA’s legislative
record as a whole ... reveals that
Congress had virtually no reason to
believe that state and local govern-
ments were unconstitutionally dis-
criminating against their employees
on the basis of age.” 528 U.S. at 91.

D. The Supreme Court in Board of
Trustees of the University of Ala-
bama v. Garrett., 531 U.S. 356
(2001) ruled that Congress did not
effectively override state’s Eleventh
Amendment immunity to suits
against states under Title I of the
ADA. 531 U.S. 356 (2001). Since
the Eleventh Amendment only pro-
hibits suits by individuals against a
state for money judgements it would
not prevent a Title I suit by the At-
torney General.

The Court did not question the
intention of Congress to abrogate
state immunity in Title I of the ADA.
However the Court reasoned that
Congress had not established a his-
tory of unconstitutional denial of due
process against disabled individu-
als in employment. The Court there-
fore ruled that:

... in order to authorize private
individuals to recover money
damages against the States,
there must be a pattern of dis-
crimination by the States which
violates the Fourteenth Amend-
ment, and the remedy imposed
by Congress must be congruent
and proportional to the targeted
violation. Those requirements
are not met here...

531 U.S. at 374

E. Nevada Department of Human
Resources v. Hibbs, 538 U.S. 721
(2003) upheld the right of individu-
als to sue states and their agencies
for money judgements under the
Family and Medical Leave Act (the
“FMLA”), 29 U.S.C. §2601 et seq.
In finding that Congress had acted
appropriately under the power
granted it in section 5 of the Four-
teenth Amendment a six to three
majority ruled that the statute ad-
dressed a well established gender
based disparity by states in their
grants of leave rights for family pur-
poses. There is a history of states’
granting maternity leave but nor
granting paternity leave to employ-
ees. This disparity fosters the view
that the primary role of women is in

the home thereby diminishing their
opportunities in the workplace. The
FMLA is gender neutral in extend-
ing the same leave rights for family
purposes to all employees. It does
not relegate those rights with refer-
ence to gender.

The Court noted that state gen-
der discrimination invokes a height-
ened level of scrutiny under which
it can stand only if embodies impor-
tant governmental objectives and is
substantially related to the achieve-
ment of those objectives. The Court
proceeded to find that:

By creating an across-the-
board, routine employment ben-
efit for all eligible employees,
Congress sought to ensure that
family-care leave would no
longer be stigmatized as an in-
ordinate drain on the workplace
caused by female employees,
and that employers could not
evade obligations simply by hir-
ing men. By setting a minimum
standard of family leave for all
eligible employees, irrespective
of gender, the FMLA attacks the
formerly state-sanctioned ste-
reotype that only women are re-
sponsible for family care giving,
thereby reducing employers’ in-
centives to engage in discrimi-
nation by basing hiring and pro-
motion decisions on stereotypes.

538 U.S. at 737

E. Tennessee v. Lane, 124 S. Ct.
1978 (2004) a five to four majority
of the Court held that an action for
money damages could be main-
tained under Title II of the ADA by a
mobility impaired individual who
had to crawl up stairs to reach a
courtroom in order to answer crimi-
nal charges. The courthouse had no
elevator. Title II requires public en-
tities to afford access to their pro-
grams to persons with disabilities.
The majority opinion is not a blan-
ket endorsement of Title II suits
against States for deprivation of pro-
gram access under Title II. Rather it

continued, next page
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is narrowly focuses on the due pro-
cess aspect of access to judicial
proceedings. In applying the Boerne
v. Flores, “congruence and propor-
tionality test” the majority found that
when Congress enacted the statute
it had before it a history of State
deprivation of access by persons
with disabilities to State programs.
The application of Title II to remedy
this deprivation, at least as it relates
to courthouse access, was held to
be a proportional response to by
Congress to this situation.
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